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Selected Records: Ruling of the Court of Auditors

Authority: Court of Auditors, combined division.
Date: 25/03/2003

no. §

Classifications: Pensions

Ne.B/2003/0M
REPUBLIC OF I'TALY
ON BEHARLF QF THE PEQPLE QOF ITALY
COURT OF AUDITORS
COMEINED DIVISIONS
before the courts, composed of the following magistrates:

Francesco CASTIGLIONE MORELLI Presiding Judge
Camilla LONGGNI Member

Carrada CERBARA Member

Angelo Antonio PARENTE Member

Augusto SANZI Member

Silvano DI SALVQ Reporting Member

Fulvio Maria LONGAVITA Member

issued the folleowing ruling

RULING
iu the judgment on the question of principle referred by the First
Central Appeals Division pursuant to Order Nao. 080/2002/A dated
16 December 2002 and registered at Ko, 160/SR/QM of the Register of
the Qffice of the Clerk in the pension appeal case filed by the
Ministry of Economy and Finance against the ruling of the Regional
Court of Emilia Romagna according to Order No. 1375/01/G of 2
August 2001. Considering the case files and documents;
Issued in bthe public hearing held on 26 February 2003, the reporting
Judge Silvano DI SALVQ, the attorneys Virgilio GALTO and
Sebastianc RIBAUDD — pursnant to the power granted by the attorney
Chiara DEL G1UDICE - on behalf and in defense of Mrs., F. N.,
the attorney acting on behalf of the Skate, Giluseppe MACALUSO
on behalf and in defense of the Ministry of Economy and Finance, as
well as the representative of the Office of the Public Prosecutor as
represented by Deputy General Prosecutor Alfonso TRANCHINO.
Having considered the

Facts of the Case

FACTS

Pursuant to Order No. 90/2002/A dated 16 December 2002, the First Division of the Central
Appeals Court remitted to these Combined Divisions the resolution of the following question
of principle: "if the practical measures for implementation of anti-Jewish legislation {including
nteasures for expulsion from public schools) should be considered as mere subjection fo raciai
laws, or, converscly, may abstractly considered suitable for the exccution of a specific
detrimental action by the state apparatus and intended to harm the inviolable values of the
victim",

That order was issued in the pension appeal filed by the Ministry of Economy and Finance
against Mrs. P.N., against the judgment of (he Regional Court for Emilia Romagna pursuant to
Order No. 1375/01/G dated 2 August 2001, recognizing the right of the aforementioned person
to teceive the pension benefit provided under Art. 4 of Law 24 April 1967 No. 262, as
amended by Article, 3 of Law 22 December 1980 no. 932, as she had been, in addition to being
subject to discriminatory treatment under the racial Jaws, subjected fo specific and clearly
defined persecution such as the indication on official documents as belonging to the "Jewish
race”, expulsion from school because of belonging to the "Jewish race", arrest for political and
racial reasons by the German S5 and internment in prison in Modena from 19 March 1945 to
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22 April 1945 pending deportation in Germany, having also to take into consideration — in the
trial court — as well the events suffered as the result of racial persecution after 8 September
1943,

The appellant Government sought the annulment of the judgment issued by the trial court
based on error of law, even as of the starting dafe, pleading: 1} violation and misapplication of
Article 1 of Law 10 March 1955 no. 96, Att. I of Law 24 April 1967 no. 261 and Art. 1 of Law
22 December 1980 no. 932, as the Regional Court of the Division erroneously considered, for
the purposes of grant of the maiter of whether the restrictions imposed upon Mrs, P.N.
following the enactment of the racial laws of the 1938; restrictions pursuant for which the
Appellant sees no basis for determining specific discriminatory actions, even in terms of moral
violence within the broad meaning of clause c) of Art, 1 of aforementioned Law No. 55 of
1996, referred 1o in the judgment of these Combined Divisions dated April I, 1998, no. 9/QM,
unable to help for this purpose the mere consideration of discrimination and/or impediments
created directly and generally by the racial laws, such as, for example, marking official
documents as belonging to the Jewish race, expulsion from public school, arrest for political
and racial reasons by the German SS and internment in prison awaiting deportation to
Germany. This solely concerns - in the view of the appeflant Government - the general
condition of subjugatiou of and discrimination against Jewish citizens which, as such, only
implies recognition of the qualification of racially persecuted within the meaning and for the
purposes defined in Law 8 July 1971 No, 541, and cannot fead, in itself, to the transfer of the
disputed pension benefit, for which ihere must occur at least one of the specific acis of
persecution envisaged by said Arficle. 1 of Law No. 96 of 1955, which is limited to the time
period elapsed from 7 July 1938 to 8 September 1943; 2) violation of the sole Article of Law
28 March 1968 No. 361 does not rely in this case upon resulfing persecutory activity arising
from political activity or to racial status in the territories, affer June 1940, under the controi of
the Italian Armistice Commission with France (CIAF). Therefore, the appellee is not entitled to
the benefits broadly provided by that law.

Mrs. P. replied fo those defenses before Appeals Division, requesting confimmation of the
ruling and asserting that, for the purpose of that question, in the evenis suffered and first
described, the materialization of acts of viofence should be recognized. However, one must
consider, in tespect of the racially persecuted, even for the period § September 1943 — the
inclusion of the premise of the law for the assignment of the grant in question.

Neverfheless, the remitting Division, provided that the second ground for the appeal presented
by the Ministry of Economy and Finance, involving at most an effective problem of the
benefit, is in a subordinate position with respect to the first plea, which concerns the eligibility
for the same benefit, noted that the first ground of appeal appears to be based on the fact that a
single judge in the Regional Division also took into account, in contravention of settled law,
events that occurred after September 8, 1943,

However, these assessments, according to the appellate court, do not imply the automatic
acceptance of the appeal, as remains to be verified, in a general and abstraci manner, the
suitability of the only (or at least the most relevant) event prior to occurrence aforementioned
dies ad quem deemed proven in the judgment in the trial court - that the expulsion of Mis.
PN. from the elementary school — pursuant to not a mere prejudice, but a specific harmfil
action, by (he state apparatus and intended to harm the affected person in her inviolable
values.

On this question, the national couti observed, moreover, a radical contrast to case law, in that,
while at first glance the expulsion from public schools (as well as other measures provided by
the racial laws) constitutes mere subjection to the anti-Jewish legislation (Central Court of
Appeals Division One, 2 July 2002, No. 240/2002/A and I November 2002, No., 392/2002/A;
Central Court of Appeals Division Three, 13 July 2001, No. 57/2002), a second glance -
focused on the consideration that the expulsion in question follows directly not the norm but to



Case 18-634, Document 52-1A0IZ%/2018, 2311735, Page7 of 51

a specific implementing measure - when & person has been refused enroflment in a public
school, it is no longer in the presence of mere subjection to the anti-Jewish legislation, but it is
actually made against him an action detrimental to the person in his individual values that has
constitutional value and the form of subjective law (Central Court of Appeals Division, 27
November 2002, no, 418/2002/A),

Noting that the conflict highlighted not specific and concrete aspects of the case before the
court, but a general and abstract question, whose solution is likely to be valid for all cases to be
decided, the First Division of the Court of Appeals was, therefore, determined to refer to tbese
combined divisions the solution o the broad question, as first reported.

The Public Prosecutor filed a brief dated 5 February 2003, first reconstructing the evolution of
the legislation in regard to that issue pursuant to both the provisions of tbe anti-Semitic laws in
R.D.L. 17 November 1938 No. 1728, regarding "measures to defend the Italian race", in botb
the repeal of those provisions arising from the additional }ieutenant’s decrees adopted in 1944,
and in the set of laws, however, issued outside of an organic design and coordinated, bearing
cconomic benefits in favor of ltalian citizens who have suffercd from racial persecution.

With regard to the principal matter undet consideration, the requesting body then highlighted
that, although racial legislation produced a very serious breach of the fundamental rights of the
individual to the detriment of the "Israelites" generally regarded, in practice, only for soine of
them subject to automatic suppression of legal capacity was this accompanied by the subjection
to an authoritative measure adopted in implementation of discriminatory legisiation, which,
however, did not harm to the same extent all members of the Jewish community, as reflected in
such limitations that affected only certain participants in determined activities identified in the
legislation.

However - continues the Public Prosecutor - Law No, 96 of 1955 did not take into account the
effects directly or indirectly arising from racial legislation, or, even less, which that they had a
gradation among them; opining differently, it would be impermissible equate "acts of violence
suffered by people", referred to in clause c) of Art. 1 of Law No. 55 of 1996 to the
administrative measures which state bodies adopted by the promulgation of anti-Semitic
legislation, and this without disregarding the racial laws nevertheless helped to create the
climate in which ripened into acts of violence.

Discrimination and the impediments resulting directly or indirectly from the racial laws —
continues the Public Prosecutor - are instead taken into account by the legislature for
recognizing the qualification of "racially persecuted" in order fo access veterans benefiis under
Law 24 May 1970 No. 336, in accordance with the sole Article of Law 8 July 1971 No. 541
and Article 1 of Law 16 January 1978 No. 17, being illuminating the clarification contained in
that provision that classification as a former racially persecuted person aptly desctibes Italian
citizens of Jewish origin who have rcported physical injury or economic or moral harm from
measures, both legislative and administrative, contributing to racial discrimination,

The design of the system is not, in the opinion of the prosecutor, devoid of rationafity, gtven
that facts and events not provided for in the relevant legislation, but also detrimental te all
those affected, can find protective measures in parallel regulations, sucb as those preparing
allowances or pensions for acts of war, deportation and internment in comncentration camps,
etc., as pointed out by the Constitutional Court in the order 26 June-3 July 1996 No. 231.

In conclusion, the Public Prosecutor, therefore, considers that the principal question should be
resolved as the practical measyres for implementation of anti-Jewish legislation are mere
subjection to the racial laws.

Mr, Chiara DEL GIUDICE has filed a brief dated 14 February 2003 on behalf of Mrs. P.N,
reestablishing the regulatory framework, responding that she has a legal basis for challenging
the identification, at issue in this case, from the date of 8 September 1943 which dies ad quem
relevant for the purposes of application of the benefits resulting from the legislation in favor of
raclal persecution, This time fimit, in fact, would preserve its historical and regulatory logic
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only to citizens persecuted for activities contrary to the fascist regime, given that, after that
date, in that part of Italy occupied by the Anglo-American troops there was no lomger
persecution of anti-fascists and so also in northern Italy, where the establishment of the Italian
social Republic determined forms of substantial opposition in the armed partisan struggle that
is in specific awards and allowances.

For members of the Jewish community, however, the datc of & September 1943 marked the
transition from their bloodless persecution to manhunt for extermination. So, that date is
marked as the final end of persecution that was not only historically unfounded, but even
"beffatorio", and every interpretation fo that effect would be contrary to Article. 12 of the
(eneral Law Provisions, even giving rise to constitufional questions due to the conflict
between the reference standards and Art 3, paragiaph one, of the Constitution.

The argument of the appeliant Govemment made by Attorney DEL GIUDICE, goes against the
letter and spirit of the law and is denial of the very existence of "racism”, which assumes a
particular odium for the fact of condemning and persecuting a person not because of his
behavior, but because of the mere fact of belonging to a race or community, while, after the
Declaration of human rights, not coincidentally approved in 1948, one should ask whether it is
really reasonable fo distinguish between abstract subjection to the rule, the concrete application
of the rule, and practical effects of the application of the rule, implicitly assuming normality of
the presence of a provision in the legal system of racial discrimination when discussing a law
which violates fundamental rights which the State does not place but suggests, as inviolable,
and also obtained from political power.

The Public Prosecutor also filed a brief on 15 February 2003 on behalf and in defense of the
Ministry of Economy and Finance, which, after the reconstruction of the previously reported
procedural events and timely iHustration of the grounds presented on appeal, the Government
concluded that the question taised by the referral order must be resclved in relation to the racial
persecution, to form useful title in order to achieve the providences of Articles. 1 of Law No.
96 of 1955 and Article. 4 of Law No. 261 of 1967, as amended by Article. 3 of Law No. 932 of
1680, that should fall under the events described in subparagraphs a) to e} of Art, 1 of Law No.
96 of 1955 and subsequent amendments and additions.

In this regard, the Office of the Public Prosecutor argues that the view put forward above is
shared by the case law of the majority of the Central Divisions of this Court, And, that any
other interpretation would render the norm suspicious of unconstitutionality due to its violation
of Art. 3 of the Counstitution, giving rise to a different and unjustified disparity in treatment
between different categories of persons to which the benefits in question could be recognized,
In today's discussion hearing, the attoruey Virgilio GAITO preliminarily highlighted the
suffering that members of the Jewish community suffered, following the issue of so-called
“racial laws", by the merc fact of belonging to a persecuted minority, and, in 8 reminder of the
intensity that such persecutors against defcnseless children and emtire families object of
isolation and contempt reached, stressed the principles solemnly affirmed and guaranteed by
the Republican Constitution and the Universal Declaration of Human Rights regarding the
equality of men without distinction.

With respect to the expulsion from elementary school —~ which was one of the persecutory
measures taken against Mrs. P., the aforesaid defense attorney has identified a serious
impairment of the right fo education and to the peaceful entry into the social life and
relationships, as well as a "destruction of dreams” that the fraternization in a school community
lielps to achieve,

In this regard the attormey GAITO also submitted for the record press articles concerning the
events referenced here, the book entitled "1938 - Children and the racial laws i Italy”, which
contains the proceedings of a conference of the same name held in Turm on 9 November 1998,
orgatized by the Jewish community of Tutin and the Piedmont Regional Council as part of
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initiatives and events held on the occasion of the 60th anniversary of the promulgation of the
racia} laws.

The defense attomey said he referred to the testimonies collected on that occasion, including
the dramatic testimony of a psychologist, regarding aspects of the most painful and hidden
discrimination which passed through the high school, hifting the most defenseless part of the
population, forced to deal with the construction of an identity distorted in its development and
set in its contents.

Mr. GAITO also retraced the state of the case law of the Court of Auditors in that field, with
particular reference to Combined Division ruling No, QM of I April 1998, held valid in so
far as the Courl considered worthy of reparations even the moral violence carried out to the
detriment of members of the Jewish community, but subject fo criticism in {he extent to which
the law granis the time limit of 8 September 1943 dies ad guem for the acts of violence to be
taken info account for the purposes of reparations provided by the legislation here in reference.
And, this is because, after that date, not only did all the persecutions to the detriment of the
Jewish minority not stop, but the most dramatic and blood acts of violence occur, which — as
the aforementioned defense attorney has meutioned - Mrs. P. had to undergo, while being the
samie narrow escape to a more terrible fate only being released in time by allied troops.

Tn conclusion, Mr. GATTQ insisted on the need for the State to recognize the right of his client
to obtain recoguition, moral rather than economic, making a correct historical assessment of
the events in question and their consequences.

Mr. Joseph MACALUSO, attomey for the Government, stressed the existence of specific
legisiation in respect whose limits are respected, even in a petiod of refersnce for identifying
the point that the legislature clearly established and which cannot be circumvented.

As to the cancept of violence, the state representalive has remarked that the simple amenability
of the act of persecution under the racial laws is not enough, if necessary, there must be a
concrete demonstration, for each individual case examined, of a quid pluris to include the
regulations,

In conclusion, Mr. MACALUSO asked that the principal question before the Combined
Divisions be resolved as already envisaged in the statemnent lodged on behalf of the Ministry of
Economy and Finance,

In tumn, the Public Prosecutor, provided thai m the present case the discussion and rufing is
limited to the question contained in the reference and while noting generally that the racial
laws imposed an odious series of restrictions on legal capacity to the detriment of the Jews,
highlighted that the legisiature did not provide for general remedial measures telated to
violence contained in discriminatory regulatory measures (that even provoked the affliction
upon the persecuted cotumunity of a significant number of harms), so it is necessary to refer
not to the persecution per se, because of the proven existence of the consummation hypothesis
of those acts of violence mentioned in clause c) of Art. 1 of Law 10 March 1955 No. 94, that
are beyond the mere epplication of the racial laws, as imposed upon the Government entities
that to which these rules were established to apply.

In conclusion, the Office of the Public Prosecutor then confirmed the content and the
conciusions in the report placed on file.

In the reply from the defense of Mrs. P., the lawyer Sebastianc RIBAUDO showed that the
Combined Division of the Courl of Auditors had already taken into account the assumptions of
moral violence executed in the detriment of the Jews, so now it is only necessary to determine,
having regard also to a limited nuinber of possible current beneficiaries, if being removed from
school does or does not constifute an act of moral violence to the detrimeni especially of
children at an early age, given that the subject of a more mature age could have argued for
compensation and several other clements of persecution.

Attorney RIBAUDO, thetefore, concluded with the hope that the principal matter placed
before the Combined Divisions would be resolved as already stated by means of written report.
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Whereas

Law

LAW

1. During the pension appeal proceedings filed by the Ministry of Economy and Finance
against a judgment of the Regional Court Division for Emilia Romagna which recognized the
right of an Halian citizen belonging to the Jewish community to obtain the pension henefit
provided pursuant to Art. 4 of Law 24 April 1967 No. 262 as amended by Art. 3 of Law 22
December 1980 No, 932, the following question of principle: "if the practical measures for
implementation of anti-Tewish legislation (including the measures regarding expulsion from
public schools) should be considered as mere subjection to racial laws, or, conversely, may
abstractly be considered suitable as forming a specific detrimental action by the state apparatus
and infended to harm the inviolable values of the victim" was returned to these Combined
Divisions by order of the appellate court for resolution.

Noting the jurisprudential conflict with respect to that subject matter, the national court
referred, on the one hand, to a decision which considered the rcfusal of regisiration in the
public school a worthwhile detrimental action sic et simpliciter torming one of the conditions
set by law for the grant of the benefit (First Division of thc Central Appeals Court, 27
November 2002, No, 418), and claimed - on the opposite narrow side — rulings that, while not
excluding equally and with equal firmness the harm (“serious” and "despicable”) to the
inviolable values of the person resuliing from the generalized application of so-called "racial
laws” (including the removai from public school), however, have dismissed the relevance of
such "generic" harm to the practicnl purpose of the recognition of the benefit provided by law
in favor of racial persecution victils, recognizing the need for that purpose is proven on a case
by casc basis g quid pluris rather than by the "mere production of general effects to the
detriment of all citizens of the Jewish faith", (hus denying the widening of the concept of
violence and ill-ireatment provided by law to the moral violence arising from sfavish, even if
not physically damaging, execution of anti-Jewish legislation by persons in the employ of the
State or belonging to organs of the State or of the fascist regime (First Division of the Central
Appeals Court, 1 November 2002, No. 392, and July 15, 2002, No. 240, No. 57, mentioned in
the order of release) 26 February 2002, Division Three of the Ceniral Appeals Court.

2. Before considering (he merits, it should be noted that - both (he defense and the Office of the
Public Prosecuior have made reference with opposing arguments to the issue of
constitutionality (in this case, however, alleged but not formalized) - which, as repeatedly
argued by these Combined Divisious, the judgment for the resolution of broad issues, relating
to valid and applicable fegal rules, has not been cstoblished in which they can find included
matters relating to constitutional legitimacy, a core competence of the trial court (see
Combined Divisions, 24 February 2003, No. 5/QM; 10 May 1999, No. 11/QM; 4 June 1996,
No. 32/QM; 16 January 1996, No. 24/QM).

3. That snid, it should be noted that, by its content evaluated in the context of the acts of the
originating fudgment pending on appeal, the question which first posits an examination order
of application that, in addition to tbe abstract question posed by the remnitting court regarding
the choice of the classification to be given to "practical measures for impiementation of anti-
Jewish legislation (including the removal from public schools)”, can only be granted by the
possible suitability or otherwise of these afflictive "nicasures”, as such, to provide a basis for
the disputed right of the citizen-appellee to the grant of the benefit appealed allowance of merit
in Art. 4 of Law 24 April 1967 No., 262 (as substituted by Am. 3 of Law 22 December 1980
No. 932), including the associated point of law - which indeed the referring court claims has
already been peacefully resolved by case law but is examined as essential to 8 comprehensive
solution of the question of principal proposed - relating to the existence of the time lmit of 8
September 1943 as the last date of consummation of the acts of violence that can be relied on
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by Italian citizens persecuted for reasons of racial order in order to receive the grant of the
benefit.

Indeed, in spite of the marked characters of abstraction and generality that the same remitting
court identifies in the question proposed and places for referral, they do not exclude, indeed,
they assume, for the purpose of positive enforcement based upon eligibility, that the required
solution arises from the operating plan specifically useful for the determination of the judgment
in which the question was raised (Combined Divisions, 4 October 1999, No. 24), these
Divisions, therefore, having to provide, in this case, a resolution of the question of principal
that is procedurally useful and also motivated under the particular and controversial historical
and chronological profiles that necessarily relate to the issue itself, which — it should he borne
in mind - cannot be held here affected by the arguments confained in the order of release,
which hy its nature lacks decision-making value.

4, Accedendo pill specificamente al merito della questione, va anzitutto considerato che, ai
sensi della disposizione di legge di cui si controverte neila fattispecie pendente innanzi al
giudice remittente, e cioé l'art, 4 della legge 24 aprile 1967 1° 261 nel testo sostituito dall'art. 3
della Tegge 22 dicembre 1980 1° 932, ¢ prevista Ia concessione, in favore dei cittadini italiani
che siano stati perseguitati "nelle circostanze di cui all'articolo 1 della legge 10 marzo 1955, n.
96, ¢ successive modificazioni®, di un assegno vitalizio di benemerenza, reversibile ai famiiiari
superstiti, pari al trattamento minimo di pensione erogato dal fondo pensiont dei lavoratori
dipendenti, nel caso in cui i beneficiari abbiano raggiunto il limite di etd pensionabile ¢ siano
stoti riconosciuti invalidi a proficuo layoro.

That alfowance cannot, however, be combined — even if reversible - with the counterpart
allowance provided for under the aforementioned Art. 1.

In turn, said Arl. I of Law 10 March 1955 No. 96, in the version in force afier the changes
made pursuant to Art, I of Law 24 April 1967 No. 261, Art. 1 of Law 3 April 1961 No. 284
end Art, [ of Law 22 December 1980 No. 932, reads as follows:

"To the Halian citizens who were persecuted as a result of the political activity they undertook
against fascism before 8 September 1943, and have suffered a loss of working capacity, not
less than 30 per cent, will be granted, payable from the state budget, a pension henefit in an
amount equal to that provided in table C annexed to Law 10 August 1950, No. 648, including
its complementary benefits for grouping degrees: junior otficers.

This allowance will be granted if, after the loss of working capacity, they:

a) were detained in prison for political offenses as a result of charges or conviction by the
Special Court for the Defense of the State or by other courts for the period prior to 6 December
1926, except in the casc of convictions for offenses against the international character of the
State, provided by Arts. 241 to 268 and 275 of the Criminal Code, which have not been
canceled by accounting judgments in accordance with Art. 13 of Decree Law 5 October 1944,
No. 316;

b) were confined to a police station or workhouse due to the political activity in the first
paragraph, namely joint preventive detention af police stops, caused by the same political
activities, when as the result of tbeir repetition they had laken on the character contmued
persecution;

¢) suffered acts of violence or abuse in Italy or abroad at the hands of persons employed by the
State or belonging to fascist military or paramilitary organizations, or emissaries of the fascist
party;

d) had sentences imposed by the ordinary courts for offenses related to clashes at avowedly
anti-fascist events and which have resulted in a prison term of not less than one year;

e) carried out abroad anti-fascist activities through participation in the war in Spain or
internment in a concentration camyp or subject to a prison sentence incurred as a consequence
of anti-fascist activity abroad.
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A benefit in the same amount will be attributed, under the same assumptions, to the ftalian
citizens that after 7 July 1938, have suffered persecution for reasons of race. .

The grant of the benefit for the amti-fascist political or racial persecution under the
aforementioned Art. 4 of Law No, 261 of 1967 is, therefore, of the same nature as that
provided for by Axt. 1 of Law No. 96 of 1955, placing itself, however, compared to the latter,
according to the integrating and ersatz, providing innovatively such right also in favor of
persons who have not reported any disability as a result of persecution.

5. A first consideration to be undertaken under these lega! texts is that they lack a specific and
precise reference to the so-called "Racial laws", ie., the body of regulatory measures
infroduced into multipie laws and varicd forms of discrimination agminst Italian citizens
belonging to the Jewisb minority, which gave rise to interpretive disagreements about the
suitability of the measures taken in implementation of those discriminatory regulatory
measures to integrate the persecutory situation provided under clause ¢} of Art. 1 of Law No.
96 of 1955, which, by type of content, may be considered umnique case of reference for the
harassment suffered by members of the Jewish minority specifically mentioned as targets of
"raciai laws".

Howeyer, as of now, one may obseive that the legislative choice on the unequivocal timitation
of Law No. 96 of 1955 to the "public” and “political" origin of the acts of violence for which
the State provides reparations {excluding, therefore, acts of violence committed hy citizeus
without organic or political relationship with public institutions in the general climate of anti-
Semitism led precisely by the propaganda of the regime and by the racial laws), in itself
characterizes the absoluteness, enforceability and, therefore, the ontological intensity of
persecution taken into account in the law, as deployed by public authorities that were
institutionally empowered to implement the persecutory measures,

Nor can we underestimate, to better define the connotation of the absoluteness of the
aforementioned regarding persecution, that the condition of belonging to the Jewish
community, under the provisions of the then current R.D. 30 October 1930 No. 1731, was not
accompanied by any manifestation of the "Israclites", after they had no doubt at the time that
the Jews belonged, by the very fact of having legal residence in the territory of a Jewish
community, to the community itself by virtue of an established principle of necessary and
automatic belonging that was granted ipso iure as a result of the quality of Israelite and their
residence in the territory of the Community {see Constitutional Court, 30 July 1984 No. 239).
The concept of violence considered in that provision must, therefore, be compared — as well, of
course, to any further physical and moral detrimental conduct possibly put in place by the
subjects referred to therein to an extent exceeding that strictly necessary for the "legitimatc™
application of legally imposed discrimination - to fhe general character of inevitability and
institutional authotitatianism of "public persecution” documents also made valid by the law.
The Constitutional Court itself has significantly grasped the full import of such punitive
"institutionalization”, affirming literally: "The discrimination against Jews, harming the
fundamental rights and dignity of the person, have taken regulatory consistency with a set of
measures that have touched the various sectors of social life: from school (RDL 5 September
1938 No. 1390; RDL 15 November 1938 No. 1779), io the exercise of the professions (Law 29
June 1939 n © 1054); from matrimonial matters (RDL 17 November 1938 No. 1728}, to that of
persons, regarding the name and inheritance (Law 13 July 1939 No. 1055); interdiction on the
exercise of certain offices, the resirictions on capital and economic activity (still RDL No. 1728
of 1938). '

In this legal context, racial discrimination was manifested with particular characteristics, both
by mneans of the general and the systematic nature of persecution, directed against an entire
minority community, and by the detenminatiou of the targets, identified as belonging to the
Jewish race according to established legislative criteria (Art. 8 of RDL No. 1728 of
193R8"(judgment of 17 July 1998 No. 268}.
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6. That said, it should be noted that regarding the acceptance of the phrase "acts of violence”
mentioned in the provision in the aforementioned clause c) of Art. 1 of Law No. 96 of 1955,
these Combined Divisions have alrcady spoken with the ruling No. 9%/QM of I April 1998,
which, however, in light of the peculiarities of the question now posed by the referring count,
and according to the problematic evolution of conspicuous and most recent jurisprudence of
this Court in that field, should be integrated with other considerations.

Fulfilling and suited to a constitutionally correct interpretation of the relevant legislation is the
notion of the concept of *acts of violence” already formulated with the above sentence where
these have been identified in all the acts that have detenmined the injury to the right of person
with respect fo one of her or his constitutionally protected values, since this acceptance,
exiending also to cases of "moral violence,” he says, just as clarified therein by these
Combined Divisions, in the need not to isolate, in the coniext of human rights, a unique valie
(physical integrity), neglecting all others that complement the personality right.

However, as was stated in Ruling No. 9/QM of 1998 that the provision in question - provided
that "acts of violence" maintained for the grant of the henefit must come "from people”
(employed by the State or belonging to fascist military or paramilitary organizations, etc.) -
excludes that complementing the aforementioned case of moral vielence be "mere subjection to
the anti-Jewish legislation" be sufficient, and regarding that jurisprudential assertion subject fo
conflicting interpretations in its application, it is necessary here to formulate further detaifs.

7. It is true that the provisions in question do not allow individuals persecuted for racial
motives to be eligible for the benefit only by virtue of the proof of belonging to the minority
object of discriminatory provisions (and, therefore, the existence of a mere passive subjective
situation of potential disadvantage), but it should be connected not so much fo an unlikely
*neutrality" or even to an alleged "indifference” of the legislature - for more precisely at the
time of enactment of reparations - standards than the "legitimate" and bloodless application of
“racial laws", but rather the typical abstractness of legal rules, which represent the intent prior
to the action and not concrete intent mentioned in a particnlar action or behavior of a specific
person.

"Subjection” (though increasingly "mere™), as a legal category, it is only one situation in which
they find themselves subject in relation to which the exercise of power has the abstract
possibility of producing modifications by legal acts, and not the state of concrete modification
or extinction of subjective legal sitvations determined by the existence of the activity of the
holder of an advantage.

Only in this context and in this sense can be considered foreign to the legislative provision of
1955 the "mere subjection io the racial laws" which related these Combined Divisions in the
judgment, to be understood, therefore, in this case, solely as a passive waiting situation which
came to be members of the Jewish minority afier the law of the Italian State had been
introduced a discrimimatory law to the detriment of the community to whiclt they belonged, and
prior specific and individual application of such provisions in their regard.

In this respect, it must be eonfitined that the legislature has essentially stated the impossibility
of avtomatic grant of the economic benefit by virtue of solely demonstrating the proof of
membership of the applicant to the Jewish minotity collectively target of general abstract
persecutory rules.

The above automaticity is also to be excluded conclusively based solely on the content of the
aforementioned Constitutional Court Ruling 17 July 1998 No. 268, where the judge of the laws
deemed unconstitutional Art, 8 of Law 10 March 1955 No. 96 in the part which does not
provide that the Commission established to consider applications to achieve the benefits that
the law itself provides in favor of anti-fascist political or racial persecution, also part of the
Union of Ttalian Jewish Communities, the Court having included on the basis of that
declaration of unconstitutionality comments as to the complexity of the assessments required
by law, "which also involve the appreciation of situations based on the direct knowledge and
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experience of the events that gavc rise to persecution *, thus implicitly excluding a priori
evaluative automatism.

By contrast, the concrete application of the racial laws against individual taxpayers, to work in
public administration, and on behalf of the subjects of its pewer holders, interrupted the
subjection as "waiting state" and determined individuvally the starf of persecutory activities
which carved on the subjective legal positions of the targets of the rules that discriminate,
giving rise to specific detrimental actions from the state apparatus and are designed to harm in
the inviolable values of those affected.

8. The above argumenis, however, do not cover the point of law dealt with, because the
contrast in {he case law highlighted by the referring eourt focuses - moreover with reference to
the same judgment No. 9/QM of these Combined Divisions on both opposing sides of the
argument - the evaluation of “suitability or otherwise of the discriminatory measures actually
carried out by "persens" under the so-called "Racial laws" to be - even if no vexatious or
persecutory surplus - "acts of violence” that fall into the norm refetred to in subparagraph c) of
the aforementioned Art. I of Law No. 96 of 1955.

To overcome any possible expositive ambiguity in this regard, one must first consider, taking
up and developing an argument previously made (see point 5 of the decision) that the public
suthority exercised with the anti-Jewish legislation is cxplained through a series of external
coercive actions programmatically and avowedly aimed at making a "political good" precisely
and unambiguously identified: the "defense of the Italian race, as pure and belonging to the
ancient civilization of the Aryans"®, as is apparent by the rubrics, from the titles and content of
the "racial laws", between which, not exhaustively, but especially as here particularly notes, see
RDL 5 September 1938 No. 1390, on "measures for the defense of race in the fascist school”;
RDL 15 November 1938 No. 1779, entitled "Integration and coordination in the consolidated
text of already adopted standards for the defense of the race in the Halian school"; RDL {7
November 1938 No. 1728, on "measures to defend the Italian race").

That putpose, in itself considered, implies, the outcome of proceedings on the comparison
hetween the public value content defended and the inviolability of the individual and collective
values correspondingly sacrificed, that each of the individual administrative measures for the
implementation of discriminatory fegislation adopted - although without any quid pluris
persecution on the part of those responsible for such in the political discourse - and execution
of public functions it sbould be considered as an insult fo the fundamental values of the
individual so piercing and so abjectly motivated do not require any other attribute to fall back
on in the full sense of "act of violence" taken into account by the {egislature in 19535,

Indeed, the concrete and individual measures to implement the anti-Jewish legislation
(including the expulsion from public schools) not only realized in an immediate way the
dignity of the person injury in their fundamental rights (to education, social life, any exercise
of the profession, marriage, etc.) in the pejorative sense already brought to light by the
Constitutional Court invoked with the judgment of 17 July 1998 No, 268, but enclosed in their
purpose, mediated and yet immanent and essential, to aunihilate completely and in every
possible profile of civil and social life - what constitutes "threat to the purity and integrity of
the Italian race" - the natural law premise of citizens belonging to the Jewish minority to their
socio-cultural identity, pre-existing the formation of the State and essential to any civilized
community.

9. Regarding the identification of the reference temporal limits of the rules governing the grant
of the benefit, it must be generally observed that any legal assessment of the conditions
establishing entitlement to this benefit for victims of political and racial persecution cannot be
divorced from the inseparable historical context in which the persecution of these citizens
developed and unfolded, and it also requires a logically and chronologically correct exegesis of
the choices of the legislature, which, even recently, with the law of 20 July 2000 No. 211,
urged in this regard the remembrance of the imperishable record of the "racial laws" and
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"petsecution of ltalian Jewish citizens", placing significant emphasis on the essential historical
value to be attributed to these events, raised in these proceedings.

10. Having said that in general, it should also be more specifically considered that the claim of
the legislature in the last paragraph of Art, 1 of Law 10 March 1955 No. 96 to the "identical
hypothesis" already provided with reference 1o the causes of loss of working capacity of Italian
citizens persecuted for engaging in political activity against fascism, it is syntactically and
logically limited to the description of the case of persecution there listed and does not extend to
time limits placed on political persecntion, and because for the persecuted "as the result of
race” the last paragraph introduces an autonomous chromelogical prediction made clear by
proper meaning of the words according to their connection {Arl. 12, paragraph ome, the
provisions on the general law), and because the time element iiself, given the form in which it
is combined lollowing the lexical context to individual categories of beneficiaries in cach ol
the two different cases considered the torm, rather than limit it actually qualifies and defines
the two categories of persons persecuted in their precise, autonomous and different historical
setting.

Nor, consistent with this interpretation and with the actual intcntion of the legislature which
may be cottcluded in this case, was introduced by the legisiature or claimed any prediction of
the dies ad quem for racial persecution whern - on the basis of historical considerations related
to one category the persecuted politicians- the original starting point of the dies a quo of 28
Octobet 1922, the day of the "march on Reme" and the begiuning of "fascist era ", was turned
into the dies ad quem of 8 September 1943, the date of announcement of the armistice (see first
paragraph of Art. I of Law No. 96 of 1935 as amended by Arl. 1 of Law 24 April 1967 No.
261).

In fact, this change lakes a systematic significance only for "political persecution”, that status
not be capable of assignation with reference to work carried out against the fascist regime after
its fall, since the different histarical conditions subsisting before and after 8 September 1943
applied fo such diverse subjects as chosen by the legislature, which on the other hand has
recognized, with different compensation regulations issued over time, as the political and
military opposition following 8 September 1943 was primarily aimed at the liberation struggle,
resulting in the placement of relevant aids also remedial in war pension faw.

By way of example and incidental in nature, consider that while Law 4 August 1945 No. 467
already planned for the extension of the provisions concerning the survivors and the refatives
of those killed in war, veterans and the relatives of those who died for the Iiberation struggle,
Legislative Decree of the Provisional Head of State 16 September 1946 No. 372 specificaily
extended the provisions on war pensions to partisan fighters (Art. 1), as well as to the citizens
who at the hands of Nazi-fascist opposition forces had reported, after 8 September 1943, a
injury to the body or the health from which arose loss or impairment of earting capacity (Art.
2), and that this date was placed as an esseutial chronological point of reference also in
subsequent and related regulatory measures concerning dispositions for the war fighters of
liberation, such as Legislative Decree 1 February 1948 No. 93 and Legislative Decree No, 241
19 March, 1948, until the unified provision introduced by Art. 1 of Law 18 March 1968 No.
313, which, by innovating with respect to the corpus of Law 10 August 1950 No, 648, fully
and directly granted the subjects the right to a war pension, "the partisan fighters for the
liberation struggle; Ttalian citizens who, after & September 1943, participated in the liberation
war operations in irregular formations attached to Halian or allied armed forces as well as the
Italian citizens who participated, after that date, in the war cven in foreign territory” (Art, 2,
clause ¢), not to mention how - in favor of veterans — partisans, they have also been provided
favor of the "patriots "(as qualified in relation to the contribution offered by them to the
liberation struggle pursuant to Arl, 9 of Legislative Decree 5 April, 1945 No. 158 and Art. 10
Legislative Decree 21 August 1945 No, 518) welfare benefits (Legislative Decree 25 April
1945 No 369), economic (Legislative Decree 20 June 1945 No. 421) as well as war pensions
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{Art, 3, clause ¢ of Presidential Decree 23 December [978 No, 915), as well as the moral
character recognition (Law Decree 3 May 1945 No. 350 and Law 16 March 1983 No. 75).

11, The mention of the date 8 September 1943 in regulatory measures related to the persecuted
for reasons of race instead constantly refers to the intensification of the persecutory acts that
were put in place after that date against the Jewish minority, and, even beyond the simplistic
(but still relevant) consideration that even after 8 September 1943, the "racial laws" were in full
force, it does not justify at all, under any legal aspect, historically, chronologically or
systematically, the use of that date as the final term refers to the activity of racial persecution
for reasons relevant to the grant of the benefit.

In this regard can be here indicative Law 10 August 1944 No. 195 and Law 19 Cctober 1944
No. 306 concerning the rectification of acts formed after 8 September 1943 on the basis of
statements that are untrue in order to apply to members of the Jewish minority "racial
measures” and the legislative decree 11 May 1947 Ne. 364 on the regulation of deaths resulting
from acts of racial persecution after 8 September 1943,

Nor, then, is it still acceptable that the legistature, having provided specific dispositions in
favor of those who have been affected, cven for racial reasons, by persccution "after the fall of
fascisin and the work of the National Socialist regime" {Constitutional Court, 3 July 1996, No.
231), the time limit rcferred to therein upon the "fall of fascism" might also be the final date of
persecution to be taken into consideration for the recognition of the benefit in favor of those
persons persecuted because of racial reasons.

Indeed, so opining, they would remain irrationally exciuded from the possible recognition of
the right to the pension benefit granted to those citizens belonging to the Jewish minority that-
while having escaped the persecutory measures {which is not only related to the Nazis) aimed
at the extermination and “persecution of lives" that are grafted on the already faunched
"persecution of rights" (See Constitutional Court, 17 July 1998 No. 268, cif.} - however have
suffered, even after 8 September 1943 (particularly in those areas of central and northern Italy
where oceurred, among others, the personal afflictive events referred to by the defense of the
appellee), persecutory measures provided for by Art. 1 of Law 10 March 1955 No. 96, on the
other hand having to be properly evahiated-even after that date the public aspect of dividing
historical and institutional permanence of "racial laws” in the legal system, as well as the
continuation, with the same effects fepal, of acts of violence and persecution connected to such
provisions and oppressive ideology associated with these ideas even if not "aimed at
extermnination,"

Always in this respect it should also be noted that the legislature, precisely in the regulation of
the benefits provided for political and racial persecution under Law 10 March 1955 No. 96 -
and specifically for the allocation of contributory benefits established in Art. 5 (as amended by
Art, 2 of Law 22 December 1980 No. 932} in favor of those who have suffered persecution "in
the circumstances of Art. 1" of the same law (that is, precisely those circumstances useful for
the grant of such of bencfit referred to in Art. 4 of Law 24 April 1967 No. 262 as amcnded by
Art, 3 of law 22 December 1980 No. 932) - has placed therein the end of 25 April 1945 as the
date of final consummation of the acts of violence that can also be invoked by the persecuted
race for the grant of the above retirement benefits, which assumes historically explanatory
reference value including non-systematic interpretation (pending the ontological differences
between social security benefits and pension benefits ).

12, To all of this must be added that the reference to the temporal delimitation 8 September
1943 contained in the Constitutional Court QOrder No. 231 of 3 July 1996 {which, however,
cannot congtitute binding canon of general interpretation as regards the interpretative decision
rejection), the economy of that order - principally directed to identify, "in the legislative thread
ained at granting benefits for certain persons who were affected by Nazi persecution"
measures, the applicabie standard for those previously deported to Nazi extermination camps -
constitutes only the idemtification of the historic divide between the fascist and Nazi
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persecutions footprint coming persecution, but the purpose of the scope of application of the
legisiation relating to the grant of the benefit is not at all aimed at irrationally deciding against
persons persecuted for racial reasons,

This is all the more evident if one considers that in the aforesaid order, in the line following the
provision containing the aforementioned time reference 1o 8 September 1943, it is immediately
clear, precisely in relation to the legislative trend regerding the granting of allowances
established pursuant to Law No. 96 of 1955, that "with this legislation, then the Italian State is
committed to redress for those whe, for doing business in various ways contrary to the fascist
regime, have been victims of violence and restrictions atiributable to the latter, "It is providing
an argument that, on the one hand, canuot of course be related to those persons persecuted for
racial reasons, for which there is no comnection with political activities against fagciam, and
that on the other hand, for its use in the lexical context, it appears solely aimed at the exclusion
of the possibility of including the deportation to death camps of Jews at the hands of the Nazis
in the persecution category where such persons were subjected, for political reasons, and who
cartied out activities the fascist regime before 8 September 1943,

The inability to comply with aforementioned sole time limit the two categories of persons
considered by the standards of regarding the benefit gets the rest of its confirmation by the
Constitutional Court, which, with the next, and the previously mentioned judgment of 17 July
1998 No. 268 clarified — this time with direct and specific reference to the catcgory of
persecution for racial reasons - that “the condition of those who have suffered persecution on
racial grounds after 7 July 1938, outlined by Law No. 96 of 1955, presents, although they are
identical the cxpected benefits and type of detrimental situations where you are, with this law,
intended to remedy, different characteristics. It facks, in fact, for them, any connection with
political activities against fascism, while relevant, as a cause of detrimental situations of the
person, the membership of the Jewish minotity: the persecutions are in fact due to a personal
situation, regardless of the opinions and the political activities of the victim”.

13. As regards, finaily, the argument that the restrictive case law plays in that subject matter
with reference to the provisions of Law 16 January 1978 no. 17, entitled "implementing
provisions of Law July 8, 1971 No. 541", which in turn extends in favor of former deportees
and former persecuted persons, both political aud racial, the application of the aliowances
provided by law 24 May 1970 No. 336, sheuld be carried out under the following
considerations.

The above provisions of the law, unlike more general ones, relating to the grant of the benefit
and the recognition of her status as a political or racial persecution victim, identifying the scope
of the possible beneficiaries of the benefits provided for therein (so-called veterans’ benefits)
only among those persons who, in addition to the siatus of former politically or racially
persecuted persons according to specific criterin dictated therein, are in possession of the
additional working requiremeut required by 24 Mayo 1970 No. 336, so that in this case only
the limited purposc required by law to pay compensation in the workplace to partics
*previously persecnted, both politically and racially" as similar to "veterans, partisans,
matilated and wounded veterans, civilian victims of war, orphans, widows of wat, or as the
result of war, refugees for the application of the peace and equated categories treaty”,
previousiy recipients of "veterans’ benefits" provided for by the aforementioned Law No, 336
of 1970 are covered,

The prerequisite for the granting the status of a "victim of previons racial persecution" for the
application of Law 8 July 1971 No. 541 (having "reported physical or economic or moral harm
by operation of law or also under racially discriminatory administrative rules or measures of
the Italian Social Republic") is thus already subject to the above principal and purposes of
limited application, not subject fo assuming the interpretative scope within different rules
govemning the grant of the benefit (for a different purpose of reparation), pending the absolute
immunity here of the choice made by the [egislature n otherwise defining the valid
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assumptions of the persecutors for the altocation of different pensions based upon the
recognition of qualifications that complement each autonomous, legal unit, and while not
specifically considering whether among the definitions of the different conditions set by the
two different regulations under consideration for classifying the concept of “prior racial
persecution victim™ have a relationship of restraint, of identity, of alternative nature or simple
terminological clarification,

Additionally, regarding the aforementioned first said in the event that the literal interpretation
of the provisions governing the granting of the pension benefit is sufficient to identify, clearly
and unequivocally, their meanings and the related prescriptive capacity, the mterpreter cannot
have recourse, in that matter, to the subsidiary hermeneutical criterion of the search for mens
Jegis as the result of the examination of the text of other provisions and different regulations,
especially if, through that procedure, the intent of the legal provision as unequivecally
expressed by the legislature may be changed.

Indced, only if the letter of the same tule appears ambiguous and recourse to the
aforementioned subsidiary hermeneutical criterion unapparent as well as unsuccessful, the
literal element and the intent of the legislature, insufficient as used mdividually, do they
acquire an equal role in the hermeneutical process, so that the latter acts as a supporting actor
and functional criteria to correct the ambiguity of the texi to be interpreted, they may possibly
take on the prevailing importance in relation to the literal interpretation only if, exceptionally -
which however does not occur in this case under consideration by the Corabined Divisions -
where the legal effect resulting from the wording of the provision is incompatibie with the
regulatory system (as the Court of Cassation, First Civil Division, & April 2001, No. 5128).

14. In conclusion, therefore, these Combined Divisions issue a ruling regarding the principal
matter referred to them holding, with all the applied impHeations previously discussed and
iltustrated, that the practical measures for implementation of anti-Jewish legisfation (including
the removal from public schools) nwst be considered suitable to a specific detrimental action
by the state appatatus and intended to harm the inviolable vaiues of the victim.

15. No ruling regarding fees is necessary.

THEREFORE,

THEREFORE,

The Divisions gathered in the courts holding jurisdiction provide a ruling regarding the
matter of the maximum referred to them by the First Central Appeals Division pursuant fo
remission order no. 090v2002/A of December 16, 2002 indicating that the practical measures
for implementation of the anti-Jewish legislation (including the removal from public
schools) are to be considered suitable for the execution of a specific detrimental action by
the state apparatus and intended to harm the inviolable values of the victim.

It is ordered that the Office of the Clerk return the case file to the First Chamber of the
Central Appeals Division for the continuation of its proceedings.

No expenses,
Decided in Rome in chambers on February 26, 2003.
Filed in Office of the Clerk on March 25, 2003
Note
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n.8/2003/0M
REPURBLICA ITAT.TAMA
IN HCME DEL POPOLO ITALIEHO
LA CORTE DEI CONTI
A SEZIONI RIUNITE
in sede gilurisdizionale, composta dai seguenti magiaskraki

Francesco CASTIGLICNE MCRELLI Fresidente
Camilla LONGONI Consigliere

Corrado CERBARA Consigliere

Angele Antonico PARENTE Consigliere

Augusto SANZL Consigliere

Silvano DI SALVO Consigliere relatore

Fulvio Maria LONGAVITA Consigliere

ha pronunciato la seguente

SEMTENZA
nel giudizio sulla questione di massima deferita dalla Sezione prima
giurisdizionale centrale d'appello con ordinanza n® 09%0/2002/A del 16
dicembre 2002 ed iscritta al n® 160/53R/0M del registro di Segreteria
nel corso del giudizio sull'appello in materia pensionistica proposto
dal Mipistero dell'ecconomia e delle finanze avverso la sentenza della
Sezione gqiurisdizionale regionale per 1'Emilia Romagna in
composizicne menocratica n® 1375/01/G del 2 agosta 2001.
Visti gli atti e 1 documenti di causa;
Uditi, nella pubblica udienza del 26 febbraio 2003, il relatore
Consigliere Silvano DI SALVQO, gli Avvy. Virgiliec GAITC e Sebastianc
RIEAUDO -per delega dell'Avy. Chiara DEL GIUDICE- in rappresentanza &
difesa della Sig.ra P. H., l'Avvocato dello State Giuseppe MACALUSO
in rappresentanza e difesa del Ministero dell'economia e delle
finanze, nonché il rappresentante del pubblico ministerc nella
persona del Vice Procuratore generale Alfonsoe TRANCHING.
Ritenuto in

Fatto

FATTO

Con ordinanza n® 90/2002/A del 16 dicembre 2002 la Sezione prima giurisdizionale centrale
d'appello ha rimesso a queste Sezioni riunite 1a risoluzione deila seguente questione di massima
: "se le misure concrete di attuazione della normativa anticbraica (tra cui i provvedimenti di
espulsione dalle scuole pubbliche)} debbano considerarsi mera soggezione alla legislazione
razziale, o, all'opposto, possano in astratto ritenersi idonee a concretizzare una specifica azione
lestva proveniente dail'apparato statale e intesa a ledere la persona colpita nei suci valori
mviolabiki*,

Detta ordinanza & stata pronunciata sull'appello in materia pensionistica proposto dal Ministero
dell'economia e delle finanze, nei confronti deila Sig.ra P. N., avverso la senfenza della Sezione
giurisdizionale regionale per 'Emilia Romagna in composizione monocratica n® 1375/01/G dei
2 agosto 2001, con la quale ¢ stato riconosciuto il diritto della predetta a conseguire 'assegno
vitalizio di benemerenza previsto dall'art. 4 detla legge 24 aprile 1967 n° 262 come sostituito
dail'art. 3 della legge 22 dicembre 1980 n® 932, per essere stata la stessa, oltre che destinataria
in via generale del trattamento persecutorio di cui elle leggi razziali, sottoposta a specifici e ben
determinati atti di persecuzione quali la marchiatura sui documenti ufficiali come appartenente
alla "razza ebraica", I'allontanamento dalla scuola pubblica perché di "razza ebraica®, l'arresio
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per motivi politici e razziali da parte delle §S tedesche ¢ ['internamento nel carcere di Modena
dal 19 marzo 1945 al 22 aprile 1945 in attesa di deportazione in Germania, dovendo peraliro
prendersi in esame ~pet il giudice di primo grado- anche le vicende subitc dai perseguitati
razziali successivamente ali'8 settembye 1943,

L'Amministrazione appelante ha chiesto ['annuflamento della sentenza pronunciata in primo
grado per errore di diritto, anche in punto di decorrenza, eccependo : 1) la violazione e la falsa
applicazione dell'art. 1 della legge 10 marzo 1955 n® 96, defi'art. 1 della legge 24 aprile 1967
n° 261 e deil'asi. 1 della legge 22 dicembre 1980 n° 932, per avere erroneamente la Sezione
territoriale preso in considerazione, al fine della concessione dell'assegno di che trattasi, e
restrizioni cui fu sottoposta la Sig.ra P. N. in seguito all'emanazione delle leggi razziali del
1938; restrizioni nelle quali I'appellante nos ravvisa elementi per individuare specifiche azioni
persecutorie, neanche sotio il profilo della violenza morale nell'accezione estensiva dell'ipotesi
di cui alla lettera c) deil'ast. I della citata legge n® 55 del 1996, cui fa riferimento la sentenza di
queste Sezioni riunite 1° aprile 1998, n° 9/QM, nron potendo soccorrere a tal fine la mera
considerazione di discriminazioni e/o di impedimenti posti direttamente ¢ in via generale dalte
leggi razziali, quali, ad esempio, la marchiatura sui documenti ufficiali come nppartencnte alla
razza ebraica, I'allontanamento dalla scuola pubblica, l'arresto per motivi politici e razziali da
parte defle 8§ tedesche ¢ 'intcrnamento in carcere in attesa della deportazione in Germania,
Cid attiene -ad avviso dell' Amministrazione appellante- esclusivamente alla generale
condizione di soggezione e di discriminazione dei cittadini ebrei che, in quanto tale, comporta
solo il riconoscimento della qualifica di perseguitato razziale ai sensi e per le finalita previsti
nella legge 8 luglio 1971 n® 541, e non pud invece portare, di per sé, al conferimento del
contestato assegno vitalizio di benemerenza, per il quale deve concorrere almeno una delle
specifiche azioni persecutorie previste dal menzionato art. I della legge n° 96 del 1955,
peraltro limitatamente ail'arco temporale intercorso dal 7 luglio 1938 all'8 settembre 1943; 2} la
violazione dell'atticole unico della legge 28 marzo 1968 n® 361, non ricorrendo nella
fatiispceic un'attivita persecutoria conseguente ad attivita politica ovvero a condizione razziale
su territori posti, dopo il giugno 1940, sotto il controllo defla Commissione italiana di
armistizio con la Francia (CIAF), sicché nemmeno possono applicarsi nei confronti
dell'appeliata i benefici estensivamente previsti dalla citata legge.

A tali eccezioni la Sig.ra P. ha replicato innanzi all'adita Sezione d'appello chiedendo la
conferma della sentenza gravata e deducendo che, ai fini di che tratfasi, nelle vicende subite ¢
innanzi descritte va riconosciufo il concretizzarsi di atii di vielenza ~péraltro da prendersi in
considerazione, nei confronti dei perseguitati razziali, ancbe per il periodo successivo all'8
settembre 1943- tali da integrare il presupposto di fegge per I'attribuzione del'assegno in
argomento.

Cid posto, la Sezione remittente, premesso che il secondo motivo dell'appello svolto dal
Ministero dell'economia e delle finanze, invelgendo al pid un problema di decorrenza det
beneficio, si pone in posizione subordinata rispetto al primo motivo, che riguarda la spettanza
del beneficio stesso, ha osservato che detto primo motivo di gravame appare fondato laddove il
giudice unico presso Ia Sezione territoriale ha preso in considerazione, in difformita daila
pacifica giurisprudenza, anche accadimenti verificatisi dopo I'S settembre 1943,

Tuttavia tali valutazioni, per il giudice d'appeilo, non comportano Fautomatico accoglimento
del gravame, in quanto resta comunque da verificare, in via generale e astratta, 'idoneita
dell'unico {0, comunque, pil rilevante) accadimento anteriore al suddetto dies ad quem ritenuto
provato nella sentenza di primo grado -cioé 'espulsione della Sig.ra P. N. dalla scuola
elementare pubblica- a concretizzare non un mero pregiudizio, ma una specifica azione lesiva,
proveniente dall'apparato statale e intesa a ledere [a persona colpita nei snoi valori inviolabili.
Su tale questione il giudice remittente ha peraltro rilevato un radicale contrasto
giurisprudenziale, in quanto, mentre per un primo orientamento Fespulsione dalle scuole
pubbliche costituisce {cosi come le alire misure previste dalle leggi razziali) mera soggezione
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alla normativa anticbraica {Sezione prima giurisdizionale centrale d'appeflo, 2 luglio 2002, n®
240/2002/A e 1° novembre 2002, n® 392/2002/A; Sezioae terza giurisdizionale centrale
d'appello, 13 luglio 2001, n° 57/2002), per un secondo orientamento -incentrato sulla
considerazione che I'espulsione di che trattasi consegue direttammente nort alla norma ma ad uno
specifico provvedimento attuativo- nel momento in cui a un soggetto € stafa rifiutata
lliscrizione ad una scuola pubblica, non si & piu in presenza della mera soggezione alla
normativa antiebraica, ma si & concretamente realizzaia nei suoi confronti un'azione lesiva
della persona nej suoi valori individuali che hammo valore costituzionale e conformazione di
diritto soggcttivo (Sezione prima giurisdizionale centrale d'appello, 27 novembre 2002, n°
418/2002/A).

Osservando che I'evidenziato conflitto riguarda non aspetti specifici € concreti del caso sub
iudice, bensi una questione generale e astratta, la cui soluzione si presia ad essere valevole per
tutti i casi da decidere, 1a Sezione prima giurisdizionale centrale d'appello si ¢ dunque
determinata a deferire a queste Sezionli riunite Ja soluzione della questione di massima nei
termini innanzi riferiti.

Tt Procuratore generale ha depositato memoria in data 5 febbraio 2003, anzitutto ticostruendo
I'evoluzione normativa nella materia di che trattasi in ordine sia alle disposizieni contenute
nelle leggi antisemite a partire dal 1.d.L. 17 novembre 1938 1° 1728, recantc "provvedimenti per
la difesa della razza italiana", sia ail'abrogazione di tali disposizioni con pil decreti
luogotenenziali adottati nel 1944, sia aila serie di leggi, peraliro emanate al di fuori di uu
disegno organico e coordinato, recanti benefici di carattere economico in favore dei cittadini
italiani che abbiano subito persecuzioni di ordine razziale.

Nel merito delia questione di massima in trattazione, 'organo requirente ha poi evidenziato
che, pur se la legislazione razziale produsse una gravissima lesione dei diritti fondamentali
della persona iu danno degli "israeliti" generalmente considerati, sul piano pratico sofo per
afcuni di essi alla automatica compressione della capacita giuridica si accompagnd Ia
soggezione a un provvedimento autoritativo adottato in attuazione della normativa
discriminatrice, che, peraltro, non danneggid nella stessa misura tutti gli apparienenti alla
comunitd ebraica, come risulta in ordine a queile limitazioni che colpivano solo gli esercenti
talune determinate attivitd individuate nelle norme.

Tuttavia -prosegue ii Procuratore generale- non risulta che 1a legge n° 96 del 1955 abbia preso
in considerazione gli effetti direttamente o indirettamente scaturiti dalla legislazione razziale,
né, tanto meno, che abbia operafo una giaduazione tra essi; diversamente opinando, si verrebbe
a operare un'inamnmissibile equiparazione tra "gli atti di violenza€subiti da persone@”, di cui
alla lettera ¢) deil'ari. 1 della legge n° 55 del 1996 ¢ i provvedimenti amministrativi che organi
detlo Stato adottarono per imposizione della legislazione antisemita, e cid senza disconoscere
che le leggi razziali comungue contribuirono a creare il clima nel quale maturarono gli atti di
violenza.

Le discriminazioni e gli impedimenti discendenti direttamente o indirettamente dalic leggi
razziali -psserva ancora il Procuratore generale- risultano invece presi in considerazione dal
legislatore per il riconoscimento della qualifica di "perseguitato razziale" al fine di accedere ai
benefici combattentistici di cui alla legge 24 maggio 1970 n° 336, ai sensi dell'articolo unico
della legge 8 luglio 1971 n® 541 e dell'articolo 1 delfa legge 16 gennaio 1978 n° 17, risultando
illuminante Ia precisazione contenuta in tale ultima disposizione che la qualifica di ex
perseguitato razziale compete ancbe ai cittadini italiani di origine ebraica che abbiano riportato
pregiudizio fisico o eeonomico o morale per effetto di provvedimenti, sia legislativi che
amministrativi, intesi ad attuare diseriminazion] razziali,

1l sistema cost delineato non &, ad avviso del requirente, privo di razionalita, considerato che
fatti e accadimenti non previsti dalla normativa in riferimento, ma parimenti pregiudizievoli
per i soggetti colpiti, possono trovare misura di tutela in normative parallele, quali quelle che
apprestano indennitd o peusioni per fatti di guerra, deportazioni ¢ infernamento in campi di
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conceniromento, ecc, come sottolineato dalla Corte costituzionale con I'ordinanza 26 giugno-3
luglio 1996 n® 231. :

Conclusivamente il Procuratore generale riticne dunque che alla questione di massima debba
darsi soluzione nel senso che le misure concrete di attuazione della normativa anticbraica
costituiscano meru soggezione alla legistazione razziale.

Ha depositato memoria in data 14 febbraio 2003 I'Ayv, Chiara DEL GTUDICE pell'interesse
deHa Sig.ra P. N, ricostruendo il quadro normativo di riferimento e contestando che possa
avere fondamento giuridico l'individuazione, nella fattispecie qui in discussione, della data
dell'8 settembre 1943 quale dics ad quem rifevante ai fini deif'applicazione dei benefici recati
dala normativa in favore dei perseguitati razziali. Tale limitazione temporale, infatti,
conservercbbe una sua logica storico-normativa solo nei confronti dei cittadini perseguitati per
attivitd contraria al regime fascista, atteso che, dopo tale data, in quella parte dell'Ttalia
occupata dalle truppe angloamericane non si ebbero pii persecuzioni di antifascisti, e cosi
anche nell'Italia del Nord, ove ['instaurazione della Repubblica sociale italiana determind forme
di opposizione consistenti nella lotta armata partigiana che trova neil'ordinamento specifici
riconescimenti ¢ provvidenze,

Per gl appartenenti alla comunita ebraica, invece, la data dell'8 settembre 1943 segnd proprio il
passaggio dalla persecuzione incruenta alla caccia all'vomo mirata allo sterminio, sicché porre
tale data quale termine finale dell'attivitd persecutoria non solo & storicamente infondato, ma
persino "beffatorio”, ed ogni interpretazione in tale senso costituirebbe violazione dell'art, 12
delle disposizioni sulla legge in generale, comportando anche questione di costituzionalita per
contratietd delle norme in riferimento con l'art, 3, primo comma, defla Costituzione,

La tesi dell' Amminisirazione appellante, per 'Avv. DEL GIUDICE, si pone coutro [a [ettera e
lo spirito della legge, ed equivale a negare 'esistenza stessa del fenomeno "razzismo", che
assume una particolare odiosita per il fatto di condannare una persona e perseguitarla non a
causa dj un suo comportamento, ma a causa della mera appartenenza a una razza 0 2 una
comunitd, mentre, dope la Dichiarazione dei diritti deli'uomo, non casualmente approvata nel
1948, ¢i si dovrebbe chiedere se sia davvero lecito distinguere tra astratta soggezione alla
norna, applicazione concreta della norma, ed efietti delPapplicazione concreta della norma,
assumendo implicitamente fa normalitd della presenza di una norma di discriminazione razziale
nefl'ordinamento giuridico allorquando si discute di una nonma che viola diritti fondamentali
che lo Stato non pone ma suppone, in quantio inviolabili e sottratti anche al potere politico,

Ha altresi depositaio memoria in data 15 febbraio 2003 FAvvocatura generale dello Stafo in
rappresentanza ¢ difesa del Ministero dell'economia e delle finanze, che, dopo la ricostruzione
delle gia riferite vicende processuali e Ia puntuale illustrazione dei motivi svolti in sede
d'appetlo dall' Amministrazione, ha dedotto che il quesito posto con 'ordinanza di rimessione
va risolto nel seuso che le persecuzioni di ordine razziale, per costituire titole utile al fine di
conseguire le provvidenze di cui agli artt. I della legge n® 96 del 1955 ¢ all'art. 4 della legge n°
261 del 1967 come sostituito dall'art. 3 della legge n° 932 del 1980, devono rientrare nelle
ipotesi descritte nelle lettere da a) ad ) dell'art. 1 della legge n° 96 del 1955 e successive
modifiche e integrazioni,

A tal riguardo I'Avvocatura generale dello Stato deduce che la suesposta tesi é condivisa dalla
giurisprudenza di gran lunga maggioritaria delle Sezioni giurisdizionali centrali di questa
Corte, mentre ogni diversa interpretazione renderebbe [a norma sospetta di incostituzionalita
per violazione de#i'art, 3 della Costituzione generandosi una diversa e ingiustificata disparita di
trattamente tra le diverse categorie di soggetti cui i benefici de quibus potrebbero esser
ticonosciuti.

Nell'odierna udienza di discussione 'Avv. Virgitio GAITO ha preliminarmente evidenziato le
sofferenze che gli appartenenti alla comunita ebraica patirono, successivamente all'emanazione
delle cc.dd. "leggi razziali”, per il solo fatto di appartenere a una minoranza perseguitata, e, nel
rimarcare 'infensitd che raggiunsero tali aiti persecutori nei confront: di fanciulli inermi e di
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intere famiglie oggetio di isolamento e di disprezzo, ha richiamato i principi solennemente
affermati e garanfiti dalia Costituzione repubblicana e dalfa Dichiarazione universale dei dititti
dell'vome in punto di ugnaglianza degli vomini senza distinzione alcuna.

Nell'espulsione dalla scuola elementare -che fu una delle misure persecutorie adottate nei
confronti deila Sig.ra P.- il predetto difensore ha ravvisato una grave compromissione del
diritto alliistruzione e al sereno ingresso nella vita sociale e di relazione, oltre che una
"distruzione dei sogni® che il fraternizzare in una comunita scolastica contribuisce a realizzare.
Al riguardo I'Avv. GAITO ha depositato, oltre ad articoli di stampa concernenti le vicende qui
in riferimento, il volume intitolato "1938 - I bambini ¢ le leggi razziali in Italia”, che raccoglic
gli atti di un omonimao convegno tenuto a Torino il 9 novembre 1998, organizzato dalla
Comunitd ebraica di Torino e dal Consiglio regionale del Piemonte nell'dmbito delle iniziative
e delle manifestazioni svoltesi in occasione dei 60 anni dalla promulgazione delle leggi
razziali.

1l suddetto difensore ha fatto riferimento alle testimontanze in tale occasione raccolie, fra fe
quali anche quetle drammatiche di una psicologa, in ordine agli aspetti tra i piti dolorosi e
nascosti di una discriminazione che passd anche atiraverso i banchi di scuola, colpendo la parte
pitl inerme della popolazione, cosiretta a fare i conti con la costruzione di un'identita falsata nel
suo sviluppo e imposta nei suoi contenuti,

L'Avv. GAITO ha peraltro ripercorse lo stato della giurisprudenza della Corte dei conti nella
subiecta materia, con particolare riferimento aila pronuncia delle Sezioni riunite n® 9/QM del
1° aprile 1998, ritenuta condividibile nella parte in cui ha considerato meritevole di riparazione
anche la violenza morale consumata in danno di appartenenti alla comunit ebraica, ma
comunque criticabile nella parte in cui riconosce il limite temporale del'8 settembre 1943
quale dies ad quem degli atti di violenza da prendere in considerazione ai fini riparatori previsti
dalla normativa qui in riferimento, e cio in quanto dopo quella data non solo non cessarono
affatto Ie persecuzioni in danno della minoranza ebraica, ma furono consumati gli atti di
violenza pit drammatici e cruenti, che -ha rimarcato il predetto difensore- anche la Sig.ra P. ha
dovuto subire, pur essendo Ia stessa scampata a un destino pid atroce solo per essere stata
liberata in tempo utile dalle truppe alleate,

Conclusivamente FAvy. GAITO ha insistito sulla necessita che lo Stato riconosca il diritto
della propria assistita a ottenere un riconoscimento, morale prima che economico, compiendo
una giusta valutazione storica degli eventi di cui si discute ¢ delle loro conseguenze.
L'Avvocato Giuseppe MACALUSO, per 'Amministrazione, ha sottolineato I'esistenza in
proposito di una normativa specifica di cui vanno rispettati i limiti, anche in punto di
individuazione di un arco temporale di riferimento che il legislatore ha chiaramente fissato e
che non pud essere efuso,

Quanto al concetto di violenza, la difesa erariale ha rimarcato come non sia sufficiente la
semplice riconducibilita dell'atto persecutoric alle leggi razziali, occerrendo una concreta
dimostrazione, per ciascun singolo caso esaminato, di un quid pluris tale da infegrare Ia
previsione normativa.

Conclusivamente, I'Avvocato MACALUSO ha chiesto che alla questione di massima
sottoposta aHe Sezioni riunite venga data soluzione nei sensi gid prospettati nella memoria
depositata nell'interesse del Ministero dell'economia e delle finanze.

A sua volta il Procuratore generale, premettendo che nella fattispecie occorre limitare la
discussione ¢ la pronuncia al contenuto del quesito in riferimento, ¢ pur osservando in via
generale che le leggi razziali comportarone un'ediosa serie di limitaziont defla capacita
giuridica in danno degli ebrei, ha evidenziato come non risultino previste dal legislatore misure
riparatrici di carattere generale riferite alla violenzs contenuta nei provvedimenti normativi
discriminatori (che pur provocarono nella comunitd perseguitata una serie rilevante di patémi),
sicché occorre al riguardo riferirsi non alla persecuzione in sé considerata, quanto alla
comprovata sussistenza di ipotes: di consumazione di quegli atti di violenza indicati nelia
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lettera c) dell'ant. i della legge 10 matzo 1955 n° 96, che esulano dalla mera applicazione delle
leggi razziali, quale imposta agli organi defto Stato che tali norme erano costretti ad applicare.
Conclusivameite, il Procuratore generale ha dunque confermato if contenuto ¢ ie conclusiont
della memoria depositata in atti.

Int sede di replica da parie della difesa defta Sig.ra P., 'Avv. Sebastiano RIBAUDO ha
evidenziato come gia le Sezioni riunite della Corie dei conti hanno preso in considerazione le
ipotesi di violenza morale consumate in danno degli ebrei, sicché occorre ora solamente
accertare, con riferimento peraltro a un numero limitato di possibili attuali beneficiari, se
['essere stato allontanato dalla scuola costituisca o meno atto di violenza morale in danno
soprattutto di fanciulli in tenera etd, considerato che i soggetti di etd pilt matura hanno potuto
far valere in sede risarcitoria aliri e diversi elementi di persecuzione.

L'Avv. RIBAUDO ha dunque concluso auspicando che alla questione di massima sottoposta
alle Sezioni riunite venga data soluzione nel senso gia precisato con memoria scritta.
Considerato in

Diritto

DIRITTO

1. Nel corso di un gindizio sull'appello in materia pensionistica proposte dal Ministero
deH'economia e delle finanze avverso una sentenza delfa Sezione giurisdizionale regionale per
I'Emilia Romagina con la quale & stato riconosciuto il diritto di una cittadina italiana
appartenente afla comunitd ebraica a conseguire 'assegno vitalizie di benemerenza previsto
dal'arl. 4 delia legge 24 aprile 1967 n°® 262 come sostituifo dall'art. 3 della legge 22 dicembre
1980 n° 932, & stata rimessa a queste Sezioni riunite, con ordinanza del giudice d'appello, la
risoluzione della seguente questione di massima : "se le misure concrete di attuazione delln
normativa antiebraica (tra cui i provvedimenti di espuisione dalle scuole pubbliche) debbano
considerarsi mera soggezione alla legislazione razziale, o, all'opposto, possano in astratto
titenersi idonee a concretizzare una specifica azione lesiva proveniente dail'apparato statale e
intesa a ledere la persona colpita nei suoi valori inviolabili".

Nell'evidenziare il contrasto giurisprudenziale realizzatosi nella subiecta materia, il giudice
remittente ha fatto riferimento, da un lato, a una pronuncia che ha ritenuto il riffuto di
iscrizione alla scuola pubblica azione lesiva utile sic et simpliciter a concretizzare uno dei
presupposti previsti dalla legge per il conferimento del'assegno di benemerenza (Sezione
prima giurisdizionale centrale d'appello, 27 novembre 2002, n° 418), e ha richiamato -sul
contrapposto versante restrittivo- pronuace che, pur non escludendo parimenti e con uguale
fermezza la lesivith ("gravissima" e "deprecabile") di valori inviolabili della persona derivante
dalla generalizzata applicazione delle cc.dd. "leggi razziali" (ivi inclusi i provvedimenti di
espulsione dalla scuola pubblica), tuttavia hanno escluso la rilevanza di tale "generica" lesivia
al fine pratico del riconoscimento del diritto all'assegno di benemerenza previsto dalla legge in
favore dei perseguitati razziali, ravvisando la necessita che a tale scopo sia comprovato caso
per caso un quid pluris rispetto alia "semplice produzione degli effetti generalmente derivanti a
danno di tutti i cittadini di religione ebraica”, cosi negando l'allargamento della nozione di
violenze e di sevizie prevista dalia legge alle violenze morali derivanti dalla pedissequa,
ancorché fisicamente non lesiva, esecuzione della normativa antiebraica da parte di persone
alle dipendenze dello Stato o appartenenti a organi dello Stato o del regime fascista (Sezione
prima giurisdizionale centrale d'appello, 1° novembre 2002, n° 392 e 15 luglio 2002, n° 240;
Sezione terza giurisdizionale centrale d'appello, 26 febbrajo 2002, n® 57, menzionate
nell'ordinanza di remissione).

2. Prima di passare al'esame di merito, va rilevato -con riferimento alle questioni di legittimita
costituzionale {nella specie, peraliro, asscrite ma non formalizzate) cui hanno fatto riferimento
su contrapposti versanti argomentativi sia la difesa dell'appellata sia 'Avvocatura generale
deflo Stato- che, come pil volte sostenuio da queste Sezioni riunite, il giudizio perla
risofuzione delle questioni di massima, in quanto concernente norme defl'ordinamento quali
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vigenti e applicabili, non & la sede propria nella quale possano trovare ingresso questioni di
legittimita costituzionale, di stretta competenza del giudice di merito (cfr. Sezioni riunite, 24
febbraio 2003, n® 5/QM; 10 maggio 1999, n° 11/QM; 4 giugno 1996, n® 32/QM; 16 gennaio
1996, n° 24/QM).

3. Cid premesso, va osservato che, per il suo contenuto valutato nel contesto degli atti del
giudizio originante, pendente in grado di appello, il quesito di cui innanzi postula una disamina
d'ordine appHlcativo che, oltre all'astratla questione posta dal remittente in ordine alla scelta
delta qualificazione da attribuire alle "misure concrete di attuazione della normativa antiebraica
(tra cui i provvedimenti di espulsione dalle scuole pubbliche}", non pud che essere estesa in via
niediata anche all'eventuale idoneitd o meno di tali "misuse" afflittive, in quanto tali, a fondare
it controverso diritto della cittadina appellata all'assegno di benemerenza di cui all'art, 4 delln
legge 24 aprile 1967 n° 262 (cosi come sostituito dall'art. 3 della legge 22 dieembre 1980 n®
932), incluso il connesso punto di diritto -che invero il giudice remittente sostiene essere gid
stato pacificamente risolto dalla giurisprudenza ma che va qui esaminato in quanto
imprescindibile per un'esauriente soluzione della proposta questione di massima- relativo alla
sussistenza del limite temporale deil'8 settemhre 1943 quale data ultima di consumazione degli
atti di violenza che possono essere fatti valere da cittadini italiani perseguitati per motivi
d'ordine razziale a} fine del conseguimento del predetto assegno di benemerenza.

Infaiti i pur marcati caratteri di astrattezza e di generalita che lo stesso giudice remittente
individua nel quesito forniulato e pone a base del deferimento, non escludono, anzi,
presuppongono, al fine di una positiva delthazione in punto di ammissibilita, che Ia soluzione
richiesta risulti sul piano operativo concretamente funzionale alla definizione del giudizio nel
quale la questione ¢ statn sollevata (Sezioni riunite, 4 ottobre 1999, n° 24), dovendo fornire
dungque queste Sezioni riunite, netla fattispecie, una risoluzione della proposia questione di
massima processualmente utile nonché motivata anche sotto i peculiari e controversi profili
storico-cronologici che necessariamenie attengono alla questione stessa, la quale -giova
ricordare~ non pud titencrsi in questa sede pregiudicata dalle argomentazioni contenute
nell'ordinanza di remissione, per sua natura priva di valenza decisoria.

4. Accedendo pin specificamente al merito della questione, va anzitutto considerato che, ai
sensi della disposizione di legge di cui si controverte nelfa fattispecie pendente innanzi af
giudice remittente, e cioé I'art. 4 della legge 24 aprile 1967 n° 261 nel testo sostituito dall'art. 3
della legge 22 dicembre 1980 n® 932, ¢ prevista la concessione, in favore dei cittadini itnlinni
che siano stati perseguitati "nelle circostanze di cui all'articolo I delia legge 10 marzo 1955, n.
96, e successive modificazioni", di un assegne vitatizie di benemerenza, reversibile ai familiari
superstiti, pari al trattamento minimo di pensione erogato dai fondo pensioni dei lavoratori
dipendenti, ncl caso iu cui i beneficiari abbiano raggiunto il limite di etd pensionabile o siano
stati riconesciuti invalidi a proficuo lavoro,

Detto assegno non & peraltro cumulabile -nemmeno in sede di reversibilita- con 'omologo
assegno previsto dall'arl. I citato,

A sua volta dette art. | della legge 10 marzo 1955 n® 96, nel testo vigente successivamente alle
modifiche apportate dall'art. I della legge 24 aprile 1967 n® 261, dall'art. 1 della legge 3 aprile
1961 n® 284 e dall'art, 1 della lepge 22 dicembre 1980 u° 932, cosi recita :

"Aj cittadini italiani, i quali siano stati perseguitati, a seguito delF'attivita politica da loro svolta
contro il fascismo anteriormente all'§ settembre 1943, e abbiano subito una perdita della
capacitd lavorativa in misura non inferiore ai 30 per cento, verra concesso, a carico del bilancio
dello Sfato, un assegno vitalizio di benemerenza in misura pari a quello previsto dalla tabella C
annessa alla fegge 10 agosto 1950, n. 648, compresi i relativi assegni accessori per il
raggruppamento gradi: ufficiali inferiori .

Tale assegno sara attribuito qualora causa della perdila della capacitd lavorativa siano stati :

a} la detenzione in carcere per reato politico a seguito di imputazione o di condanna dn parte
del Tribunale speciale per la difesa dello Stato o di tribunali ordinari per il periodo anteriore al
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6 dicembre 1926, purché non si tratti di condanne inflitte per i reati contro [a personalita
internazionale dello Stato, previsti dagli artt. da 241 a 268 e 275 del Codice penale, le quali non
siano state annullate da sentenze di revisione ai sensi dell'art. 13 del decreto legislafivo
luogotenenziale 5 ottobre 1944, n. 316;

b) I'assegnazione a confino di polizia o a casa di lavoro, inflitta in dipendenza deil'attivita
politica di cui al primo comma, ovvero la carcerazione preventiva congiunta a fermi di polizia,
caysati dalla stessa attivita politica, quando per il loro reiterarsi abbiano assunto carattere
persecutorio continuato;

¢) atti di violenza o sevizie subiti in Halia o all'estero ad opera di persone alle dipendenze dello
Stato o appartenenti a formazioni militari o paramilitari fasciste, o di emissari del partito
fascista;

d} condanne inflitte da tribunali ordinari per fatti connessi a scontri avvenuti in occasione di
manifestazioni dichiaratamente antifasciste e che abbiano comportato un periodo di reclusione
non inferiore ad anni uno;

¢} Ia prosecuzione all'estero defl'attivitd antifascista con la partecipazione alla guerra di Spagna
ovvero l'internamento in campo di concentramento o la condanna al carcere subiti in
conseguenza dell'attivitd antifascista svolta all'estero.

Un assegno nella stessa misura sard attribuito, nclle identiche ipotesi, ai cittadini italiani che
dopo il 7 luglio 1938, abbiano subito persecuzioni per motivi d'ordine razziale.”.

L'assegno di benemerenza spettante ai perseguitati politici antifascisti o razziali in forza del
menzionato art. 4 della legge n® 261 del 1967 riveste dunque Ia stessa natura di quello previsto
dall‘art. 1 della legge n. 96 del 1955, ponendosi peraltro, rispetto a quest'ultimo, in funzione
integratrice e succedanea, prevedendo innovativamente la speitanza del diritto anche in favore
di soggetti che non abbiano riportato alcuna invaliditd in conseguenza della subita
persecuzione.

5. Una prima considerazione da svolgere in ordine ai suddetti testi legislativi ¢ che in essi
manca uno specifico ed espresso rifcrimento afle cc.dd. "leggi razziali®, cio¢ a quel corpus di
provvedimenti normativi che introdussero nell'ordinamento plurime ¢ diversificate forme di
discriminazione in danno dei cittadini jtaliani appartenenti alla minoranza ebraica, il che ha
comportato contrasti interpretativi circa 1'idoneita degli atii adottati in esecuzione di quei
provvedimenti normativi discriminatori a integrare l'ipotesi persecutoria prevista sotto la iettera
c} dell'art, 1 deffa legge n® 96 del 1955, che, per tipologia di contenuto, pud essere ritenuta
l'unica fattispecie di possibile riferimento per Ie vessazioni subite da appartenenti alla
minoranza ebraica specificamente in quanto destinatari delle menzionate "leggi razziali".
Tuttavia pud sin d'ora essere osservato che la scelfa legislativa dell'inequivoca Innitazione della
legge n° 96 del 1955 alla provenienza "pubblica™ e "politica” degli atti di violenza per i quali lo
Stato oftre riparazione (con esclusione, quindi, di gquegli atti di violenza compiuti da cittadini
privi di rapporto organico o politico con pubbliche istituzioni nel generale clima di
antisemitismo indotto proprio dalla propaganda di regime e dalle leggi razziali}, vale gia di per
sé a qualificare V'assolutezza, la coercibilith e, quindi, I'onfologica intensitd della vis
persecutoria presa in considerazione nella predetta legge, in quanto dispicgata da pubblici
poteri che furono istituzionalmente legitiimati ad attuare le misure persecutorie.

Né va sottovalutato, per meglio definire la connotazione di assolutezza deila predetta vis
persecutoria, che la condizione di appartenenza aila Comunita ebraica, ai sensi delle
disposizioni dell'allora vigente r.d. 30 ottobre 1930 n® 1731, non era accompagnata da alcuna
manifestazione di volonta deghi "israeliti”, non avendosi dubbi all'epoca sul fatto che gli ebrei
appartenessero, per il fatto stesso di averc la residenza legale nel territorio di una Comunita
israelitica, alla Comunita stessa in virtd di un affermato principio di appartenenza necessaria e
automatica che conseguiva ipso iure alla qualita di israefita ed alla sua residenza nel territorio
delta Comunita {vedasi Corte costituzionale, 30 luglio 1984, n® 239).
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I} concetto di violenza preso in considerazione nella menzionata disposizione va dunque
tapportato -oltre che, ovviamente, a qualsiasi condotta ulteriormente lesiva sul piano fisico ¢ su
quello morale eventualmente posta in essere dai soggetti attivi ivi contemplati in misura
eccedente a quella streftamente necessaria per la "legittima" applicazione delle discriminazioni
normativamente imposte~ al carattere di generalita, di ineluttabilita ¢ di autoritarismo
istituzionale degli atti “pubblici® di persecuzione in quanto cosi legittimati dalPordinamento.
La stessa Corte costituzionale ha significativamente coito la portata afflittiva di tale
“istituzionatizzazione", affermando testualmente : "Le discriminazioni nei confronti degli
ebrei, lesive dei diritti fondamentali e delfa dignita della persona, hanno assunto consistenza
normativa con un complesso di provvedimenti che hanno toccato i diversi settori defla vita
sociale : dafla scuola (r.d.1. 5 settembre 1938 n°® 139¢; r.d.l. 15 novembre 1938 n° 1779),
all'esercizio delle professioni (1. 29 giugno 1939 n° 1054); dalla materia matrimoniale (r.d.1. 17
novembre 1938 n° 1728), a quella delle persone, del nome ¢ delle successioni (1. 13 luglio 1939
n° 1055); dall'interdizione ail'esercizio di determinati uffici, alle limitazioni in materia
patrimeniale e nelle nttivitd economiche (ancora il r.d.L n® 1728 del 1938).

In questo contesto normativo, la discriminazione razziale si & manifestata con caratteristiche
peculiari, sia per Ia generalita e la sistematiciti dell'attivita persecutoria, rivolta contro uit'intera
colnunita di minoranza, sia per ia determinazione dei destinatari, individuati come appartenenti
alla razza ebraica secondo criteri legislativamente stabiliti {art. 8 r.d.l. n° 1728 del 1938 "
(sentenza 17 luglio 1998, n® 268).

6. Cid premesso, va osservato che sull'accezione della locuzione "atit di violenza” riferita alla
previsione di cui alla suddetta lettera c) dell'art. 1 della fegge n® 96 del 1955 queste Sezioni
riunite si sono gid pronunciate con fa sentenza n® 9/QM del 1° aprile 1998, la quale tuttavia,
afla Ince della peculiarita del quesito attualmente posto dat giudice remittente, e in base alla
problematica evoluzione della cospicua e pill recente giurisprudenza di questa Corte nella
subiecta materia, va integrata con ulteiori considerazioni.

Appagante e consotia a un'interpretazione costituzionalmente corretta della normativa in
riferimento ¢ la nozione del concetto di "atti di violenza" gia formulata con la predetta sentenza
risolutrice laddove gli stessi vengono identificati in tutfi gli atti che abbiano concretamente
determinato la lesione del diritto della persona in uno dei suoi valori costituzionalmente
protetti, in quanto tale accezione, estendendosi anche alle ipotesi di "violenza morale",
risponde, come appunto ivi chiarito da queste Sezioni riunite, aff'esigenza di non isolare,
nell'ambito dej diriiti della persona, un unico valore (quello dell'integrita fisica), trascurando
tuiti gli altri che completano il diritto della personalita,

Tuttavia, essendo stato affermato nelfa citata sentenza n® 9/QM del 1998 che la disposizione in
esame -prevedendo che gl "atti di violenza” rilevanti in sede di riconoscimento del diritto
all'assegno di benemerenza debbano provenire "da persone” (alle dipendenze dello Stato o
appartenenti a formaziont militari o paramilitari fasciste, ecc.)- esclude che a integrare la
predetta fattispecie di violenza morale sia sufficiente la "mera soggezione alla normativa
autiebraica™, e risuliando tale affermazione giurisprudenziale oggetto di contrapposte
interpretazioni applicative, occorre qui formulare ulteriori precisazioni al riguardo,

7. Vero & che le norme in esame non consentono ai sogpgetti perseguitati per motivi d'ordine
razziale di poter beneficiare dell'assegno di benemerenza solo in virti della dimostrazione
dell'appartenenza alla minoranza oggetto delle disposizioni discriminatorie (e, dungue, della
sussistenza di una mera situazione soggettiva passiva di svantaggio potenziale), ma cio va
collegato non tante ad un‘inverosimile "neutralitd" o, addirittura, a una pretesa “indifferenza"
del legislatore -per di pit proprio in sede di emanazione di norme riparattici- rispetto
all'applicazione "legittima®” e incruenta defle "leggi razziali", quanto piuttosto al caratiere di
asirattezza tipico delle norme giuridiche, che rappresentano volonta preliminare all'azione e
non volonta concreta riferita ad un'azione particolnre 0 al comportamento di unoe specifico
soggetto,
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La "soggezione” (vieppil se "mera"), quale categoria giuridica, costituisce infatti solo quella
situazione nella quale vengono a trovarsi soggetti nei confronti dei quali Fesercizio del potere
ha l'astratta possibilitd di produmre modificazioni mediante atti giuridici, e non lo stato di
concreta inodificazione o estinzione di situazioni giuridiclhe soggettive determinato daf venire
in vssere dell'attivitd del titolare della sityazione di vantaggio.

Solo in questo coniesto e in questa accezione pud ritenersi estranea alla richiamata previsione
legislativa del 1955 la "mera soggezione alle leggi razziali" cui si sono riferite queste Sezioni
riunite neila sentenza citata, da intendersi dunque, nella fattispecie, esclusivamente quale
situazionc passiva di attcsa nella quale vennero a trovarsi gli apparfenenti alla minoranza
ebraica dopo che nelfordinamento dello Stato italiano era stata introdotta una normativa
discriminatrice in danno della comunita cui essi appartencvano ¢ prima della concreta ¢
individuale applicazione di tali disposizioni nei loro confronti.

Sotto tale aspetto va confermato che il legislatore ha sostanzialmente sancito I'fimpossibilita di
riconoscimento automatico del beneficio economico di che trattasi in virta delfa sola
dimostrazione dell'appartenenza del richiedente I'assegno di benemerenza alla minoranza
ebraica collettivamente destinataria di norme generali e astratte di tipo persecutorio.

La suddetta antomaticitd peraltro vienc concludentemente ad essere esclusa anche in base al
contenuto del{a gid menzionata sentenza della Corte costituzionale 17 luglio 1998, n° 268,
{addove it giudice delle leggi ha ritenuto costituzionalmente illegittima Fart. 8 defla legge 10
marzo 1955 n° 96 nella parte in cui non prevede che, della Commissione istituita per esaminate
le domande per conseguire i benefici che la legge stessa prevede in favore dei perseguitati
politici antifascisti o razziali, faccia parte anche un rappresentante dell'Unione delle comunitd
ebraiche italiane, avendo Ja Corte posto a base di detta declaratoria di incostituzionaliti
considerazioni in ordiue alla complessita delle vaiutazioni richieste dalla legge, "che implicano
anche I'apprezzamento di situazioni in base alla diretta conoscenza ed esperienza delle vicende
che hanno dato luogo agli atti persecutori”, cosl implicitamente escludendo un aprioristico
automatismo valutativo.

Per contro, la concreta applicazione delle leggi razziali nei confronti dei singoli soggetti
passivi, a opera della pubblica amministrazione ¢ a mezzo dei soggetti titolari del refativo
potere, interruppe la soggezione quale "stato d'attesn” e determind 'avvio uti singuli delle
aftivitd persecutorie che incisero suile posizioni giuridiche soggettive dei destinatari delle
norme discriminatici concretizzando specifiche azioni lesive provenienti dall'apparato statale ¢
intese a federe Ie persone colpite nei loro valori inviolabili,

8. Le predette argomentazioni tuttavin non esauriscono il punto di diritto affrontato, poiché il
contrasto di giurisprudenza evidenziato dal giudice remittente & incenirato -peraliro con
riferiinento alia medesima citata sentenza u® 9/QM di queste Sezioni riunite su enttambi i
contrapposti versanti argomentativi- alla valutazione dell'idoneitd o menc delle misure
discriminatorie quali concretamente poste iu essere da "persone" in applicazione delle cc.dd.
"leggi razziali" a costituire -anche qualora prive di surplus vessatorio o persecutorio- "atti di
viplenza" ricadenti nella previsione normativa di cui alla lettera ¢) del menzionato art. 1 della
legge n° 96 del 1955,

Per superare ogni possibile ambiguita espositiva al riguardo, occorre anzitutto considerare,
riprendendoe e sviluppando un'argomentazione gid innanzi svolta (vedi punto n® 5 della
motivazione), che la vis publica esercitata con la normativa antiebraica si esplicd attraverso una
serie di atti coercitivi esteriori programmaticamente e dichiaratamente diretti a realizzare un
"bene politico" precisamente e univocamente individuato : la "difesa della razza italiana, m
quanto pura ¢ appartenente alla millenaria civiltd degli ariani", come evincesi dalle rubriche,
dai titoli e dal contenuto delle "leggi razziali®, fra le quali, non esaustivanmente, ma
specificamente per quanto qui particolarmente rileva, cfr. r.d.1. 5 scitembre 1938 n® 1390,
recante "provvedimenti per la difesa della razza nella scuola fascista"; r.d.1, 15 novembre 1938
n° 1779, recante "mitegrazione e coordinamento in testo unico delle norme gia emanaie per la
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difesa della razza nella Scuola italiana"; 5.d.1. 17 novembre 1938 n® 1728, recante
"provvedimenti per la difesa della razza italiana”).

Tale finalitd, di per sé considerata, comporta, all'esito del giudizio di comparazione fra il
contenuto de} valore pubblico difese e l'inviolabilita dei valori individuali e coliettivi
corrispettivamente sacrificati, che ciascuno dei singoli provvedimenti amministrativi di
esecuzione della normativa discriminatrice -ancorché adottato senza alcun quid pluris
persecutorio da parte dei soggetti incaricati di tale esecuzione nell'esplicazione di funzioni
pubbliche e politiche- va considerato come un‘offesa per i valori fondamentali dell'individuo
talmente lacerante ¢ cosl abiettamente motivata da non richiedere alcun altro attributo per
ricadere a pieno titolo nell'accezione di "atio di violenza” presa in considerazione dal
legislatore dct 1955.

Invero le concrete e individuali misure di attuazione della normativa antiebraica {tra cui i
provvedimenti di espulsione dalle scuole pubbliche) non solo realizzarono in via immediata la
Jesione della dignitd delfa persona nei suoi fondamentali diritti (all'istruzione, alla vita di
relazione, alfesercizio delie professioni, al matrimonio, ecc.) ncl senso deteriore gia posto in
luce dalla Corte costituziouale con Ia richiamata sentenza 17 luglio 1998, n° 268, ma
racchiudevano in loto fo scopo, mediato ¢ tutfavia immanente ed essenziale, di annientare
completaniente e sotto ogni possibile profilo dela vita civile e di relazione -in quanio
costituente *minaccia per la purezza ¢ l'ntegrita delia razza italiana”- l'ancor pil presupposto
diritto naturale dei cittadini appartenenti alla minoranza ebraica alla Joro identita socio-
culturale, preesistente alla stessa formazione dello Stato ed essenziale per qualsiasi comunita
civile.

9. Circa poi {'individuazione det limiti temporali di riferimento della normativa concernente
l'assegno di benemerenza, va in via generale osservato che ogni valutazione giuridica dei
presupposti utili per il riconoscimento del diritto a tale beneficio in favore dei perseguitati
politici ¢ razziali da un fato non pud essete isolata dall'imprescindibile contesto storico entro il
quale maturd ¢ si svituppo la petsecuzione in danno di detti cittadini, e dalialtro impone
un'esegesi logicamente € cronologicamente corretta delle scelte del legislatore, che, ancor
recentemente, con la legge 20 luglio 2000 n° 211, ha esortato in proposito al'imperituro
ricordo anche delle "leggi razziali" e della "persecuzione italiana dei cittadini ebrei”, ponendo
significativamente I'accento sull'imprescindibile valore storico da attribuire a tali eventi, in
ritievo nel presente giudizio,

10. Cid premesso in via generale, va inoltre pil specificamente considerato che il richiamo det
legislatore neif'ultimo comma dell'art. 1 della legge 10 marzo 1955 n° 96 alle "identiche
ipotesi" giA previste con riferimento alle cause di perdita della capacita lavorativa di cittadini
italiani perseguitati per aver svolto attivitd politica contro il fascismo, ¢ sintatticamente e
logicamente limitato alla sola descrizione delle fattispecie persecutorie ivi elencate e non si
estende ai limiti temporali posti nei confronti dei perseguitati politici, sia perehé per i
perseguitati "per motivi di razza" lo stesso ultimo comma introduce una previsione cronologica
autonoma secondo il senso fatto palese dal significato proprio delle parole secondo 1a loro
connessione (art, 12, primo coma, delle disposizioni sulla legge in gencrale), sia perché
l'elemento temporale in sé, per come abbinato nella consecutio del contesto lessicale alle
singole categorie di beneficiari in ciascuna delle due diverse fattispecie considerate nella
norma, piu che limitare in realid qualifica e definisce le due categorie di soggetti perseguitati
netla loro precisa, autonoma e differente collocazione storica,

Né, coerentemente con fa predetta interpretazione e con la effettiva voluntas legis che pud
ricavarsi nella specie, fu introdotta ¢ richiamata dal legislatore alcuna previsione di dies ad
quem per gli atti persecutori d'ordine razziale alorquando -sulla base di considerazioni
storicamente riferibili alla sola categoria dei perseguitati politici- l'originario dics a quo del 28
ottobre 1922, gioro dela "mareia su Roma" e di inizic def)™era fascista”, fu tramutato nel dies
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ad quem dell'8 settembre 1943, data di annuncio def'armistizio (vedasi primo comma defl'art. |
della legge n® 96 del 1955 quale sostituito dall'art. [ defla legge 24 aprile 1967 n° 261).

Infatti falc modifica assume un significato sistematico solo per i "perseguitati politici”, non
potendosi riconoscere detta qualifica con riferimento ad attivita svolta contro il regime fascista
dopo Ia sua caduta, ntteso che le diverse condizion] storiche sussistenti prima e dopo Ia
suddetta data dell'8 settembre 1943 hanno implicato nei confronti di 1ali soggetti scelte
diversificate del legislatore, che per altro verso ha riconosciuto, con svariate norme risarcitorie
emanate nzl tempo, come 'opposizione politico-militare successiva all'8 settembre 1943 era
precipuamente finalizzata alla lotta di liberazione, con conseguente collocamento dellc relative
provvidenze ripatatrici anche nella legislazione pensionistica di guerra,

A titolo meramente esemplificativo e incidentale si consideri che, mentre gia con il d.Ligt. 4
agosto 1945 n® 467 venne prevista l'estensione delle disposizioni concernenti i reduci ed 1
congiunti dei caduti in guerra ai reduci ed ai congiunti dei caduti per 1a lotta di liberazione, con
d.1.C.p.5. 16 settembre 1946 n° 372 le disposizioni in materia di pensiont di guerta vennero
specificamente estese ai partigiani combattenti (art. 1), nonché ai cittadini i quali ad opera di
forze avverse nazi-fasciste avessero riportato, dopo 1'8 settembre 1943, un danno nel corpo o
nelfa sahute da cui fosse derivata perdita o menomazione deila capacita Javorativa (art. 2), e che
Ia suddetta data & stata posta quale essenziale elemento cronologico di rifesimento anche in
successivi ¢ connessi provvedimenti normativi concernenti provvidenze per i combattenti detla
guerra di liberazione, quali it d.1.vo 1° febbraio 1948 n® 93 e il d.Lvo 19 marzo 1948 n° 241,
fino alla disciplina unitaria introdotta con l'art, 1 dela legge 18 marzo 1968 n° 313, che,
innovando rispetto al corpus della legge 10 agosto 1950 n° 648, riconobbe a pieno ¢ diretto
titofo fra i soggetti del diritto a pensione di guerra: i partigiani combattenti per Ia lotta di
liberazione; 1 cittadini italiani che, successivamente all'8 settembre 1943, hanno partecipato ad
operazioni delia guerra di liberazione nelle formazioni non regolari dipendenti dalle forze
armate italiane od alleate; nonché i cittadini italiani che hanno partecipato, dopo la predetta
data, alla guerra di liberazione anche in ferritorio estero” (art, 2, lettera c), senza trascurare
come -oltre che in favore di partigiani combattenti- siano stati previsti anche in favore dei
*patrioti” (cosi qualificati in relazione al contributo dagli stessi offerto alla lotta di liberazionc
ai sensi defl'art, 9 d.lgs.lgt 5 aprile 1945 n® 158 e deli'art. 10 d.lgs.igt. 21 agosto 1945 n° 518)
benefici assistenziali {d.1gs.lgt. 25 aprile 1945 n° 369), economici (d.Igs.Igt. 20 giugno 1945 n°
421) nonché pensionistici di guerrs (art. 3, lettera ¢ del d.P.R. 23 dicembre 1978 n° 915), oltre
a riconoscimenti di carattere morale (d.lgt. 3 maggio 1945 n° 350 e legge 16 marzo 1983 n°
75).

11, La menzione della data dell'8 settembre 1943 in provvedimenti normativi relativi a
perseguitati per motivi d'ordine razziale & iuvece costantemente riferibile al presupposto
delllintensificazione degli atti persecutori che vennero posti in essere dope quella stessa data
nei confronti della minoranza ebraica, e, pur al di 12 della seniplicistica (ma comunque
pertinente) considerazione che anche dopo I'8 settembre 1943 le "leggi razziali" erano
pienamente in vigore, non giustifica affatto, sotto alcun aspetto giuridico, storico, cronologico e
sistematico, I'utilizzazione di tale data quale termine finale riferibile all'attivith persecutoria per
motivi d'ordine razziale rilcvante ai fini detla concessione dell'assegno di benemerenza.

A tal proposito pud farsi qui indicativo cenno al d.Igs.[gt. 10 agosto 1944 n° 195 e al d.Igs.1gt.
19 ottobre 1944 n° 306 per quanto concerne la rettifica di atti formati dopo 1'8 settembre 1943
sulla base di dichiarazioni non rispondenti al vero allo scopo di soitrarre apparienenti alla
minoranza ebraica alle "misure di carattere razziale", e ai d.Igsa.C.p.S. 11 maggio 1947 n® 364
relativo alla regolamentazione delle successioni delie persone decedute per atti di persecuzione
razziale dopo I'8 settembre 1943,

Né & comunque sostenibile che, avendo il legislatore previsto specifiche provvidenze in favore
dj chi sia stato colpito, anche per ragioni razziali, da persecuzioni "successive alla caduta del
fascismo e per opcra del regime nazionalsocialista” (Corte costituzionale, 3 luglio 1996, n®
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231}, il limite temporale ivi riferito alla "caduta del fascismo" possa costituire anche il termine
finale delle ipotest persecutorie da prendere in considerazione per ii riconoscimento del diritto
all'assegno di bencmerenza in favore dei perseguitati per motivi d'ordine razziale.

Invero, cosi opinando, rimarrebbero irrazionalmente esclusi dal possibile riconescimento del
diritto a tale assegno quei cittadini appartenenti alla minoranza ebraica che -pur scampati alle
misure persecutorie (peralire non solo di provenienza nazionalsocialista) finalizzate allo
sterminio e alla "persecuzione delle vite* che si innestarono sulla gia avviata "persecuzione dei
diritti” (cfr. Corte costituzionale, 17 luglio 1998, n° 268, cit.)- abbiano tuttavia subito, anche
dopo '8 settembre 1943 (particolarmente in quelle zone dell'Italia centro-settentrionale ove si
svolsero, fra le altre, le vicende afflittive personali cui si riferisce la difesa deli'appellata), le
misure persecutorie previste dali'art. 1 della legge 10 marzo 1955 n® 96, dovendo per contro
essere giustamente valutati -anche dopo la predetta data di discrimine storico- I'aspetto
pubblico e istituzionale della permanenza delle “leggi razziali" nell'ordinamento, nonché la
continuazione, con medesini effetti giuridici, di atti di violenza e di fattispecie persecutorie
collegabili a talc disposizioni e all'ideologia vessatoria ad esse sottesa anche laddove non
"finalizzati allo sterminio”.

Sempre sotto tale profilo va peraitro osservato che il fegisiatore, proprio nel disciplinare una
delle provvidenze previste per i perseguitati politici ¢ razziali dalla legge 10 marzo 1935 n° 96
-e specificamente per attribuzione dei benefici contributivi figurativi di cui all'art. 5 (nel testo
sostituito dali'art. 2 della fegge 22 dicembre 1980 u° 932) in favore di coloro che abbiano
subito atti persecutori “nelle circostanze di cui all'art. 1" della stessa legge (cioé proprio di
quelle circostanze utili per Ia concessione dell'assegno di benemerenza quali richiamate dall'art,
4 della legge 24 aprile 1967 n® 262 come sostituito dall'art. 3 della legge 22 dicembre 1980 n°
932)- ha ivi posto il termine del 25 aprile 1945 quale data ultima di consumazione degli atti di
violenza che possono essere fatti valere anche dai perseguitati razziali al fine del
conseguimento dei predetti benefici previdenziali, il che assume valore di riferimento
storicemente esplicativo ancorché non sistematico-interpretativo (attesa la divessita ontologica
fra benefici previdenziali e assegno di benemerenza).

12. A tufto cid va aggiunto che il riferimento alla delimitazione temporale dell'8 settembre
1943 contenuto nell'ordinanza della Corte costituzionale n® 231 del 3 luglio 1996 {che,
peraliro, non pud costituire canone vincolante di generale interpretazione vertendosi nell'ipotesi
di decisione interpretativa di rigetto), nclfeconomia di tale ordinanza -precipuamente diretta a
individuare, "nel filone legislativo orientato a riconoscere talune provvidenze a chi sia stato
colpito da misure persecutorie nazionalsocialiste", la norma applicabile nei confronti degli ex
deportati nei campti di sterminio nazista- costituisce solo F'individuazione dello spartiacque
storico fra persecuzioni di impronta fascista e persecuzioni di provenienza nazionalsocialista,
ma non & diretta affatto a determinare irrazionalmente nei contronti dei perseguitati per motivi
d'ordine razziale 'ambito applicativo della legistazione relfativa alle concessione deli'agsegno di
benemerenza,

Ci¢ ¢ tanto pit evidente laddove si consideri che nella suindicata ordinanza, nell'alinea
successivo a quello in cui & contenuto il menzionato riferimento temporale all'8 settembre
1943, viene immediatamente precisato, in relazione proprio al fifone legislativo relativo alla
concessione degli assegni di benemerenza originato dalla fegge n° 96 del 1955, che "€ con tale
normativa, quindi lo Stato italiano si impegna a una riparazione nei riguardi di coloro ehe, per
aver svolto attivitd in vario modo contrarie al regime fascista, siano stati vittime di restrizioni e
violenze imputabili a questultimo@"”, fomendo una precisazione argomentativa che, da un
lato, non pud ovviamente essere riferita ai perseguitati per motivi razziali, per { quali manca
ogni collegamento con I'attivita politica contro il fascismo, e, che, d'altro canto, per come
utilizzata in quel contesto lessicale, appare esclusivamente diretta a escludere la possibilita di
ricomprendere 1a deportazione degli ebrei nei campi di sterminio a opera dei nazisti nella
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categoria delle persecuzioni cui venne sottoposto, per motivi politici, chi svolse attivitd
cohtraria al regime fascista anteriormente ali'8 settembre 1943,

L'impossibilitd di accomunare con la predetta unica imitazione temporale le duc categorie di
soggetti prese in esame dalle norme sull'assegno di beremerenza riceve del resto conferma
proprio dalla Corte costituzionale, che, con la successiva e gid menzionata sentenza 17 luglio
1998, n° 268 ha chiarito -stavolta con diretto e specifico riferimento alla categoria dei
perseguitati per motivi d'ordine razziale- che "la condizione di chi he subito persecuzioni per
motivi razziali dopo il 7 luglio 1938, delineata dalla stessa legge n® 96 del 1955, presenta,
scbbene siano identici 1 benefici previsti ed il tipo di situazioni iesive cui si ¢, con tale Iegge,
inteso porre rimedio, caratteristiche diverse. Manca, difatti, per costoro, ogni collegamento con
I'attivitd politica contro il fascismo, mentre assume rilievo, come causa delle situazioni lesive
della petsona, 'appartenenza alla minoranza ebraica : fe persecuzioni sono infatti dovute ad una
condizione personale, indipendentemente dalle opinioni ¢ dall'attivitd politica di chi le ha
sublte.".

13. Per quanto concerne infine le argomentazioni che la giurisprudenza restrittiva svolge nclla
subiecta materia con riferimento alle disposizioni contenute nella legge 16 gennaio 1978 n° 17,
recante "norme di applicazione della legge 8 lughio 1971 n° 541", che a sua volta estende in
favorc degli ex deportati e degli ex perscguitati, sia politici che razziali, I'applicazione dei
benefici previsti dalla legge 24 maggio 1970 n° 336, vanno svolte le seguenti considerazioni,
Le suindicate disposizioni di legge, a differenza di quelle, pivi generali, relative alla
concessione dell'assegno di benemerenza e al riconoscimento della relativa qualita di
petseguitato politico o razziale, individuano Fambito dei possibili beneficiari delle provvidenze
ivi previste {cc. dd. benefici combattentistici) solo fra i soggetti che, oltre alla qualifica di ex
perseguitato politico o razziale secondo gli specifici criteri ivi dettati, siano in possesso
dell'ulteriore requisito soggettivo lavorativo previsto dalla 24 maggio 1970 1° 336, sicché nella
specie si ravvisa solo la limitata finalitd normativamente perseguita di risarcire nell'ambito
lavorativo gli "ex perseguitati, sia politici che razziali” in quanto assimilati agli "ex
combattenti, partigiani, mutilati ed invalidi di guerra, vittime civili di guerra, orfani, vedove di
guerre, o per causa di guerra, profughi per I'applicazione del trattato di pace e categorie
equiparate”, gid in precedenza destinatari dei "benefici combattentistici” previsti dalla predetta
legge n° 336 det 1970.

1l presupposto per Hattribuzione della qualifica di "ex perseguitato razzialc" al fine
dell'applicazione della menzionata legge 8 luglio 1971 n° 541 (aver "riportato pregiudizio
fisico o economico o morale per effetto di legge oppure in base a norme o provvedimenti
amministrativi onche della Repubblica sociale ifaliana intesi ad attuare discriminazioni
razziali"), & dunque, gia in base alla predetta precipua e limilaia finalita applicativa,
insuscettibile di assumere portata interpretativa nell'ammbito delle differenti norme che
disciplinano la concessione deil'assegno di benemerenza, (destinato a diversa finalita
riparatrice}, attesa I'insindacabilitd in questa sede della scelta operata dal legislatore nel definire
diversamente i presupposti persecutori validi per I'attribuzione di differenziate provvidenze in
virtd del riconoscimento di qualifiche che integrano ciascuna un bene giuridico unitario e
autonomo, e cié pur senza piu specificamente valutare se fra le definizioni dei differenti
presupposti previsti dalle due diverse ipotesi normative in considerazione per qualificare la
fipura defi™ex perseguitato razziale" sussista un rapporto di continenza, di identita, di
alternativitd ovvero di semplice chiarificazione terminologica,

A cid va aggiunto che, vertendosi per tutto quanto innanzi detto neif'ipotesi in cui
linterpretazione letterale delle disposizioni che regolamentano [a concessione dell'assegno di
benemerenza risulta sufficiente ad individuarne, in modo chiato ed univoco, il relativo
significato e la connessa portata precettiva, l'interprete non pué ricorrere, nella subiecta
materia, al criterio ermeneutico sussidiario costituito dalla ricerca detia mens legis mercé
l'esame del testo di altre e diverse disposizioni normative, specie se, attraverso siffatto
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procedimento, possa pervenirsi al risultato di modificare la volonta della norma come
inequivocabilmente espressa dal legislatore.

Infatti, soltanto qualora la lettera della norma medesima risulti ambigua e si appalesi altresi
infruttuoso il ricorso al predetto criferio ermeneutico sussidiario, F'elemento letterale ¢ Fintento
del legislatore, insufficienti in quanto utilizzati singolanmente, acquistano un ruolo paritetico in
seno al procedimento ermeneutico, si che il seconde funge da criterio comprimario e
funziconale a ovviare all'equivocitd del testo da interpretare, potendo, infine, assumere rilievo
prevalente rispetto all'inferpretazione letterale soltanfo nel caso, eccezionale -che comungue
non si verifica neila fattispecic all'csanic di queste Sezioni riunite- in cui I'effetto giuridico
risultante dalla forrmulazione della disposizione sia incompatibile con il sistema normativo
{cosi Corte di cassazione, Sezione prima civile, 6 aprilc 2001, n® 5128).

14. Conclusivamente dunque queste Sezioni riunite danno soluzione alla questione di massima
ad esse deferite nel senso di ritenere, con tutte le implicazioni applicative in precedenza esposte
e illustrate, che le misure concrete di attuazione della fiormativa antiebraica (tra cui i
provvedimenti di espulsione dalle scuole pubbliche} debbone ritenersi idonee a concretizzare
una specifica azione lesiva proveniente dali'apparato statale e intesa a ledere a persona colpita
nei suoi valori inviolabili.

15. Non é Tuogo a pronuncia sulle spese,

POM

PER QUESTI MOTIVI

le Sezioni riunite in sede giurisdizionale risolvono la questione di massima ad esse deferita
dalla Sezione prima giurisdizionale centrale d'appelle con ordinanza di remissione n®
090/2002/A del 16 dicembre 2002 nel senso che le misure concrete di attuazione della
normativa antiebraice (tra cui i provvedimenti di espulsions dalle scuole pubbliche) debbono
ritenersi idonee a concretizzare una specifica azione lesiva proveniente dall'apparato statale e
intesa a ledere la persona colpita nei suoi vaiori mviolabili,

Dispongono che, a cura della Segreteria, il fascicolo processuale sia restituito alla Sezione
prima giurisdizionale centrale d'appello per la prosecuzione del refativo giudizio di merito,
Nulla per le spese.

Cosi deciso in Roma, nella camera di consiglio del giorno 26 febbraio 2003.

Depositata in Segreteria il 25 marzo 2003

Note
Utente: univs9021 UNIV.STUDI DI BRESCIA - www iusexplorer.it - 28.12.2016

© Copyright Giuffra 2016. Tutti 1 diritti tiservati, P.IVA 00829840156
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Section: JOINT SECTIONS
Qutcome: JUDGMENT
Number: 9

Year: 1998

Matter: -

Publication date: 01/04/1998

ITALIAN REPUBLIC no. 9/98/QM
IN THE NAME OF THE ITALIAN PEOPLE

THE COURT OF ACCOUNTS - JOINT SECTIONS
in their judicial capacity, composed of the judges

lRaffaeie de Mita Chalrman
"Francasca fraci Councillor
"Ednanda Andraueci Councilor
"Lodmrico Princlpato Councior
"Domanioo Zuppa Reporting Counciilor
Giuseppe Ranucci Councitor

Anpelo De Marco Counciflor

has delivered the following
JUDGMENT

on the overall matter registered with no. 58/SR/QM of the Secretariat register,
proposed by the Attorney General with application no. 8/PG/QM related to tha
appeal decision no. 160/IC/PG promoted, with the patronage of counsel Luigi
Brienza, by Mr Isacco Cesana against the Ministry of the Treasury and
against the judgment of the Judicial Section for Friuli-Venezia Giulia no.
171/G/96 of July 15, 19986.

Having regard to the petition of the Attorney General filed on October 29,
1997 and notified - jointly with the connected decree scheduling today’s
hearing - to Mr Cesana at the address of his counsel on December 10,

1997.

Having regard to the brief lodged on February 17, 1898 with which Mr

Isacco Cesana joined the proceedings under the patronage of counsel Luigi
Brienza.

Maving regard to the brief lodged on March 2, 1998 by which the Ministry of
the Treasury,
under the paironage of the Attorney Generai's Office, joined
the proceedings.
Having regard to the deeds and documents related to the matter.
Having heard, at the public hearing of March 11, 1998, with the assistance of
secretary Mr Pieiro Montibello, the reporting counc. Domenico Zuppa, the
public prosecutor in the person of the deputy attorney general Mr Antonio
Barrella, counset Luigi Brienza for Mr Cesana and the State Attorney
Giuseppe Nucaro for the Ministry of the Treasury.
Having regard fo the following

FACTS
With a request lodged on October 17, 1991, Mr Isacco Cesana asked "the
life-time allowance of merit, equal to the minimum social securify pension, fo
which political and racial persecufed individuals are entifled, according fo art.
4 of Law 267 of 24.04.1967 and subsequent amendments, as well as in
particular fo art, 3
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of Law 932/1380". He reported in the request "fo have suffered the
persecutions referred to by art. 1 of Law 832 of 22.12.1380".

With resolution no. 80096 of February 20, 1992 the Commission for the
provisions to those persecuted as antifascist or for racial or political reasons
denied him the allowance referred to by art. 3 of Law n. 932/1980 with the
following motivation: "if appears that the applicant, as an ltalian citizen, even
though he has been subject to persecution and restrictions resufting from the
promulgation of racial laws in Italy, has not carried ouf a concrele anli-fascist
political activity".

Against this resofution Mr Cesana filed a generic appeal to the Court of
Accounts, Jurisdictional Section for Friuli-Venezia Giulia. With subsequent
brief of March 1, 1996 the same - with the patronage of counsel Luigi Brienza
- specified that "the request originally produced ... (was) actually aimed at
obtaining the allowance provided for by art. 1 of Law 96/55 (which require a
minimum disability of 30%) and not that referred fo in art. 3 of Law 932/80, as
erroneously requested", and documented to be suffering from psychic and
urological infirmity involving a reduction of the working capacity equal to 35%.
He affirmed that these diseases were connected to the violence, deprivation
and discomfort suffered because of his being part of the Jewish race. He
reported, in particular, that he had heen “forced fo abandon his parents and
live in hiding between September 1, 1943 and April 30, 1945; this in order
avoid being captured by the fascist squads”. He aiso reported that his
grandmother and three uncles had been deported to Germany, from where
they had never returned; to have suffered "senous deprivation, discomfort and
stress due fo the disastrous economic conditions of his family” resuiting from
the forced closure of his uncle's shop, where his father worked, and to have
been deprived of ltalian citizenship. The mentioned facts had determined the
onset of the diseases mentioned above. The brief included some
documentation intended to attest to the suffered persecutions. Officiat
documents state, in particular, that Mr lsacco Cesana since September 1943
was entrusted to the Bardiani family and from December 1943 to March 1944
was entrusted to Mrs Augusta Reiss, later convicted as a coliaborationist.

With sentence no. 171/G/96 of July 15, 1998, the Jurisdictional Section for
Friuli-Venezia Giulia, after having identified the relevant legistation in the
Laws of March 10, 19586, no. 1317 (more precisely: March 10, 1955, no. 96
and November B, 1956 no. 1317), Aprii 3, 1961, no. 284, April 24, 1967, no.
261, March 28, 1968, no. 261, December 22, 1980, no. 932, pointed out that
the question on which it was called to rule consisted in verifying whether the
applicant had suffered, for racial reasons, those "acts of violence or forture
by people employed by the State or belonging to fascist military or
paramilitary groups or emissaries of the fascist party" which, pursuant to art.
1 of Law no. 96 of 1955, give title to the life-time merit allowance. This being
clarified, the judges of the first instance affirmed that acts of viofence should
be understood as acts of coerciveness against the will of the person, aimed
at inducing the passive subject to do, omit or tolerate something. "Afthough
it is not essential for the acis of violence to be exercised directly on the
passive subject, it is however necessary - the Judges of first degree
continue - for the latter to suffer the aforementioned coercion of his or her
will. It follows that between the act of violence and the coercion (which
constitutes the moment of execution of the violent act) must nevertheless
exist a direct relationship", a direct relationship that, in this case, would not
be present, since the violence was suffered by family members, not directly

by Cesana, whose
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ifiness "could af most be considered as reflecting the effects of acts of
violence suffered by third parties”. "Holding a different opinion -the regional
judges underline- it should be concluded that with the aforementioned
provision the Legislator has introduced a kind of legal presumption which
would give all citizens belonging to the Jewish race the right fo receive the
requested life-time alfowance; while it seems clear that the intention of the
Legisiator is to reserve this particular benefit only to those who, in addition fo
suffering the most serious, unjust and never sufficiently deprecated vexations
common fo alf Jews, have had to suffer further persecutory acts, specifically
referred to by the specific Law no. 96 of 1955,

With appeal assigned to the First Central Court Section and registered under
no. 160/PG, Mr Cesana, under the patronage of counsel Luigi Brienza,
appealed the mentioned ruling due to its inadequate statement of reasons
and “incorrect interpretation and misapplication of the provision pursuant to
art. 1 of Law 96/55". The appeliant poinis out that the concept of violence, far
from being limited to the context of vaolitional processes, extends fo any action
intended to cause a physical or psychological damage, even if “the harm
caused concerns another person to whom the passive subject is bound by
close family and/or emotional ties". He then recalls the case law supporting
the aforementioned thesis and calls, by reversing the ruling under appeal, for
Mr Cesana to be granted the right “fo the economic benefit referred to both
arf. 3 of Law 932/1980 and art. 1 of Law 96/55".

With the above request the Attomey General, after having found that the
object of the decision submitted to the examination of the appeal judge
concerns the meaning and scope of the phrase "acts of violence", and that, in
particular, it is necessary “fo establish whether every repercussion, on the
integrity of the subjects’ personalities, of the regulatory discriminations may
constitute violence” ta the detriment of the Jews, he remarks that, on this
point, the case [aw is incansistent. While some rulings (among which: section
Friuli Venezia Giulia no. 171/1996, 26/G/96, 212, 247 and 267, section
Lombardia no. 874/1995 and 1441/1996) deny that violence exists in "aff
those cases in which the application of the persecutfory fegisiation has
affected the individuals only in a generic and indirect way", other rulings
{among which: section Lombardia no. 1348/1996, section Friuli-Venezia
Giulia no. 186/G/1996, 362 and 363/1996, Central Section no, 162/97, 173
and 174/97), on the other hand, adopt a wider meaning of the act of violence,
understood as "an act which affects the soul of the individual, with the effect
of determining in the passive subject psychic suffering, causing fear induced
by the act or external action, mortifying the spirit, subjugafing, and annulling
or limiting the will of the subject”.

Having noted the aforementioned contrast, the Attorney Generat points out
the need for a "reductio ad unum”, with the statement that violence cannot
be identified as the mere racial discrimination, but, regardless of how it is
physically or morally expressed, it must be concretely verified through the
evaluation "of the specific and direct exposure to violence or torture caused
by regulatory discrimination” and through the persecutory apparatus as
implemented against the individual subjects.

Following the propasition, by the Attorney General, of the afarementioned
general question, the Central Section |, examining the appeal of Mr

Cesana, by order no. 079/97/A of December 9, 1997, suspended the
judgment, pending the
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decisions of these Joint Sections on the question itself.

On February 17, 1998, the defender of Mr Cesana, counsel Luigi Brienza,
lodged a brief in which, after pointing out that violence, in addition to having a
physical nature, can also be of the psychic kind, provided it reaches a
significant degres of intensity, states that it cannot be atomistically identified
in individual persecutory acts, but must be evaluated in their entirety and in
the historical context in which they occur. Violencs, in othser words, "must be
identified in the generalised situation of discrimination, persecution and
concrete threal, caused by the {talian and fascist authorities of the time"
against the Jews.

Violence - the appeliant remarks - is not to be identified, however, in the mere
enactment of anti-racial legistation, but in the concrete implementation of
those laws, i.e. in the "stubborn, infense and fierce activily carried out by the
Halfian authorities, by the police and by the fascist squads of the time, aimed
first at the identification of the Jews, then af their exclusion from sociely, their
incarceration and, finally, their suppression”.

The defender of Mr Cesana therefore concludes by asking that, adopting the
more extensive meaning of the phrase "acts of viclence", it is stated: a} that
violence can be physical as well as psychic; b} that it may have come, in
addition {o the state authorities and the fascist organisations, also from other
subjects who have acted with the support, consent or tolerance of the former;
¢) that the violence relevant for the purposes of the matter at hand may also
affect minors, understood as passive subjects of persecutory acts committed
directly against them, or against relatives or in-laws, but having repercussions
within their physical or psychic sphere.

The Treasury Administration, under the patronage of the Aftorney General's
Office, joined the proceedings with a brief lodged on March 2, 1998. It states
that “the permissible persecutions do not include moral violence, fo which, for
instance, ltalian citizens of Jewish origin were subjected with provisions of a
general nature by the stafe authorities from 1938 onwards, as a result of anti-
raciaf legisiation". "the widening of the concept of violence and forture ... to
moral violence - the brief goes on - would be inadmissible, as it would extend
the benefit fo all members of the Jewish race, who lived in that particular
historical period”, although it did not affect all subjects with the same
intensity.

At today's hearing, the Attorney General has preiminarily reaffirmed his
legitimacy in deciding on broad issues regarding pension matters, a
legitimacy deriving from his function as promoter of justice in the interest

of the law.

After having amply recalled the historical background of the issues under
examination, he has then explained the motivations and arguments
presented in the introductory phase of the present proceedings, insisting on
the need to clarify that the acts of violence - which are the requisite for the
compensation measures - are o be identified in those activities carried out in
application of anti-Jewish legislation, which have concretely produced direct
and current damage to the passive subject of the violence.

Counsel Brienza has preliminarily pointed out that the current legistation, in
some cases, {inks the right to the allowances, not to the existence of damage,
but to the mere commission of violence. This suggests that, for the purpose
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of addressing the proposed request, the damage should not emphasised,
but the accent should be placed on the violence #tself, which includes also
the moral one. This conclusion - he has added - is also induced by the legal
distinction between "acts of violence" and "forture”, a distinction that makes
sense only where the acts of violence are identified in those actions not
characterised by physical violence but only (or also) by moral violence. The
tatter - counsel

Brienza continued - can also affect subjects other than those against which
the persecutory action is directed; violence, in its psychological impact, has
indeed a multi-directional effect and is reflected, with detrimental outcomes in
the family context of the subject directly affected.

State Attorney Giuseppe Nucaro, in agreeing on the legitimacy of the Attorney
General in introducing the question of principle, has, for his part, affirmed the
Jegitimacy of the Treasury to intervena in the proceedings, as holder of the
substantial interest object of the appeal. He therefore insisted that the notion
of "acts of violence" must exclude the reference to moral violence, recalling,
in this regard, that art. 1 of Law no. 17 of January 16, 1978 emphasises the
"moral prejudice" sotely and exclusively for the purposes of obtaining the
benefits referred to by Law no. 541 of July 8, 1971 {which extends to those
persecuted for political and racial reasons the war benefits referred to in Law
no. 336/1970). The express mention of moral prejudice only for the
aforementioned purposes - the State Attomey concluded - excludes the
relevance of morai violence for any other purpose not mentioned and,
therefore, also for the purposes of obtaining the allowances in question,

Both the Attorney General and the defenders of the parties then
briefly replied, pointing out their respective positions.

LEGAL ASPECTS

1- In the course of an appeal based on the request, rejected at first instance,
made by Mr Isacco Cesana in order to obtain the merit allowance,
envisioned in favour of those persecuted for racial reasons by art. 1 of Law
no. 96 of May 10, 1955 and subsequent amendments, the Attorney General
has pointed out, for the purposes of defining that judgment, the relevance of
the identification of the meaning of the phrase "acfs of violence", and the
related identification of the connotations that violerice must have in order to
give rise to the grant.

Therefore, having noted that there is no coherent and univocal
interpretation in the case law on that point, he has proposed the question

of principle aimed at defining the meaning of the aforementioned
expression,

2- First of all, the Joint Sections confirm the previous rulings {(January 16,
1996, no. 24/QM, May 8, 1996, no. 27/QM, February 16, 1998, no.
6/98/QM), which confirm the legitimacy of the Attorney General to

propose questions of principle in matters regarding pensions, a

jegitimacy which is an expression of the general power to act in the

interest of the law attributed to the Attorney General himself,

No doubt can also exist in relation to the legitimacy of the Treasury,
represented by the Attorney's General's Office, to intervene in the
proceedings (and no doubt has been advanced, in this regard, at today's
hearing), a legitimacy that derives from the same gualification that the
Ministry of the Treasury holds as a party in the judgment according to which
these Joint Sections are called to define the main question raised by the
Attornay General.
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3- That said, it should be noted that - as mentioned before - the judicial
request of Cesana, as propased at first instance and proposed again in the
appeal, seems intended to achieve the allowance of merit pursuant to art. 1 of
Law no. 96 mentioned above. The main question, as proposed by the
General Prosecutor, is instead referred to art. 3 of Law na. 932 of December
22, 1980 (which repiaced art. 4 of Law no. 261 of April 24, 1967). The
identification, between the two cited rules, of the one applicable to the case in
question, however, does not assume any importance for the resolution of the
general question, and must be reserved to the appeal judge, since, as it will
be seen below, both allowances are based on “acts of violenca”" pursuant to
the aforementioned art. 1.

4. This clarified, for the purposes of the decision to be taken it appears to be
useful to provide a summary

- as far as we are concerned - of the legislation that regulates the granting

of allowances of merit to those persecuted for racial reasons.

Art. 1 of Law no. 96 of May 10, 1955, in the current text, following the
changes made to it by art. 1 of Law no. 284 of April 3, 1961,

by art. 1 of Law no. 261 of April 24, 1967, and by art. 1 of Law no. 932 of
December 22, 1980, stipulates the foliowing:

“ftalian citizens, who have been perseculed, as a result of their poiftical
activity against fascism before September 8, 1943, and have suffered a loss
of working capacity not less than 30 percent, will be granted, as part of the
state budget. a life-time allowance of merit equal to that provided for in table
C annexed fo Law no. 648 of August 10, 1950, including related ancillary
allowances, for the following military rank: lower officers.

This allowance will be awarded if the cause of the loss of working

capacity has been;

a) Detention in prison for political reasons...

b) Assignment fo police confinement or work house, inflicted for the political
activity referred o in the first paragraph, i.e. preventive defention or police
detention, caused by the same political activity, when for their reiteration they
have assumed a continued persecufory character.

¢) Acts of violence or torture suffered in ltaly or abroad from individuals
employed by the State or belonging fo fascist military or paramilitary
formations, or by emissanes of the Fescist party.

d) Convictions inflicted by ordinary tribunals for events related fo clashes
that occurred during manifestly anti-fascist demonstrations and that have
involved a period of imprisonment of not less than one year.

e) The continuation abroad of the anti-fascist activity with the participation in
the Spanish war or infemment in a concentration camp or prison sentence
suffered as a consequence of the anti-fascist activity carried ouf abroad.
An aflowance fo the same extent will be awarded, for identical cases, fo
Halian citizens who have suffered racial persecution after July 7, 1938".

Art. 4 of Law no. 261 of April 24, 1967, in the text replaced by art. 3 of

Law no. 932 of December 22, 1980, stipulates:

"italian citizens who have been persecuted in the circumstances

referred to in art. 1 of Law no. 96 of March 10, 1955, as amended, will
be granted, from the State budget, a life-time allowance of merit, payable

fo surviving family members according to the provisions
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in force on the matter, equal to the minimurn pension provided by the
retirement fund for employees, If they have reached the retirement age limit
or have been recognised as invalid for the purposes of profitable work.

The survivors' allowance s also granted fo the family members of those who
have been persecuted in the circumstances referred fo by art. 1 of Law no. 96
of March 10, 1955, as amended, and who could not benefit from the grant
because they died before the entry into force of this law.

The life-time allowance of merit cannot be combined with the allowance
pursuant to the mentioned art. 1 and this also applies to the respective
survivors' benefifs®.

Law no. 361 of March 28, 1968, subsequently extended all the benefits under
l.aws 96/1955, 1317/1956 and 284/1961 "fo all those Itelien citizens who
have suffered persecution as a resulf of their anti-fascist political activity or
their racial condition in the territories, by whomever administered, placed,
after June 1940, under the control of the ftalian Commission for the Armistice
with France (CIAF)".

5~ The current legistation therefore envisages, for those who have suffered
persecution for racial reasons, two alternative forms of provisions;

1) The life-time allowance of merit equal to that provided for by table C
annexed to Law n. 648/1950 for lower officers (art. 1 of Law no. 96/1955).

2} The aliowance of merit equal to the minimum INPS provision {art. 4 of
Law no. 261/1967, replaced by art. 3 of Law no. 932/1980).

Both provisions are subject to the condition that the applicants have
suffered persecution for racial reasons.

The assignment of the allowance referred to in point 1 is also subject to the
condition that the applicant, due fo persecution, has suffered a reduction in
the ability to work not less than 30%, and the extent of it is proportionate to
the degree of the resulting disability.

The assignment of the aliowance referred to in point 2 is subject to the
condition that the applicant has reached the retirement age or has been
recognised as invalid for the purpose of profitable work. It is not required, for
the purposes of obtaining this allowance, that the foss of working ability is
causally related to the persecution.

6- It is worth pointing out that the provisions envisaged by the fegislation in
guestion in favour of those persecuted for racial reasons are included, without
limitation it, info the broader legislative framework that provides for
compensation, reparatory and indemnity measures in favour of the subjects
who, to varying degrees, have suffered prejudicas from the politics of fascist
governments and the war subsequent events. As also recently highlighted by
the Constitutional Court {order no. 231 of June 26-July 3, 1998), facts and
events not provided for by the legislation in question, but equally detrimental
to those affected, can therefore find protective measures in parallel
regulations, such as those providing indemnities and pensions related to war,
deportation and internment in concentration camps, etc. (Presidential Decree
8151978 and suhsequent amendments, Law 791/1980 and subsequent
amendments, etc.).

7- This clarified, the Court remarks that "racial persecutions", in order to
constitute the title for obtaining the aforementioned provisions, must be
included in the cases described in letters a) to g) of art. 1 of Law

no. 96 of 1955 and subsequent amendmenis.
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Neglecting the hypotheses referred fo in letters a), b), d), and e), which do
not concern the case in question, the hypothesis referred to in letter ¢} should
be highlighted here, namely that of “acts of violence or forfure”.

The question of principle proposed by the Attorney General, in fact, is aimed
at defining the connotations that the "acts of violence" must have to give frise
{o the aforementioned aliowances.

it is therefore necessary to identify the meaning that the phrase "acts of
violence" assumes in the context of the sectorial iegislation in question, and
what are the subjective, temporal and spatial connotations it must have to
give rise to the allowances kin question.

8- it is well known that the concept of violence, although present in almost all
sectors of the law, has nevertheless an uncertain and probiematic definition.
In particular, it takes on multiple and changing meanings, depending on the
regulatory context in which it is used. The meaning that the term assumes as
a defect of the negotiating will (art. 1434 of the [talian Civil Code), for
instance, certainly does not coincide with the meaning that it assumes when
it is considered a constitutive element of the private violence crime (art. 610
of the ltalian Criminal Code), or as an aggravating circumstance of numerous
criminal offences.

The aforementioned notation serves as an indication that, in the search for
the meaning of the phrase *acts of violence" pursuant to art. 1 of Law no.
96/1955, we cannot make a general reference to other sectors of the Legal
Order, which also adopt the same term. It is not possible, therefore, to accept
- as the appealed ruling seems to do - the definition of violence provided by
art. 610 of the [talian Criminal Code, but it is necessary to identify the
meaning and the scope that it has in the specific sector, in coherence with the
rationale of the reference legislation.

9- That said, if must be admitted that, despite its many and changing
meanings, the concept of violence recognises, nevertheless, a unitary
semantic nucleus, which is connected to its own etymology {vis).

This common nucleus is fundamentally identifiable in two elements: a) the
coercive force that characterises violence; b) the direction of this force
towards the detriment {the violation) of a life supporting asset.

10- Turning now to the examination of the legislation to be interpreted
here, it must be noted that such legislation connects the right fo the
allowance of merit in favour of those persecuted for racial reasons to the
existence of the same facts (“hypotheses", as referred to in ari. 1, final
paragraph, of Law no. 96/1955; “circumstances”, as referred to in art. 3 of
Law no. 932/1980 which replaces art. 4 of Law no. 261/1967) to which the
allowances in favour of those persecuted for anti-fascist political activities
are linked. in particular, art. 1, under letters a), b}, d) and s), lists a series
of facts {such as imprisonment, repsated police detention, confinement,
etc.) suitable to establish the right to allowances of merit, all precisely
described in their components and all having connotations of violence, as
has been generally defined above,

In addition to the types of persecution so precisely described, the law under
examination, as a fina! rule, has established, under [etter c), that also other
types of unspecified persecutory activities, consisting of acts of violence or
forture suffered in ltaly or abroad from persons employed by the State or
belonging fo fascist military or paramilitary groups, or by emissaries of the
fascist party” give title to the allowances.

The analysis of the provision allows us first of all to state that the acts of
violence must come from people connected in some way
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to the state apparatus or the fascist party. The need for acts of violence to
come from individuals, already provides a first exegetical result: in fact, it
excludes the fact that the mere subjection to anti-Jewish legislation is
sufficient to constitute a case of violence. It is necessary, in fact, for the
aforementioned legislation, and the racial prejudices that inspired it, to have
been concretely implemented through damaging actions, carried out by the
subjects mentioned above.

As for the violent connotation that such actions must have, this Judge
believes that it must be recognised, not so much in the maode of conduct -
brutal, cruel or in various ways coercive - but rather in its ability to harm the
person affected in his or her inviolable values.

The fact that violence should not be exclusively identified with the
implementation of force aimed at causing physicat damages, it is inferred
from the fact that the "acts of violence", as requisite for the right to the
allowances, are placed alongside "forture” (in a position of concurrence or
alternative), and are however distinct. Now, given that the core of torture lies,
in fact, in physical violence, in order to distinguish the two concepts, so that
each has its own sphere of operation and its usefulness, we must attribute to
the phrase “acts of violence" a meaning that goes beyond the physicality and
the corporeity of torture.

And since acts of violence must affect the human person (all legislation in
question is directed to the protection of the person, not of material goods), it
is easy to conciude that the violent connotation of those acts must be seen
essentially in their ability to harm fundamental values of the person who, as
is well known, have constitutional relevance and conformation of subjective
law.

Moreover, the solidarity function and the compensatory intent of the
legislation in question cannot be only referred to physical damage, excluding
and obliterating the other fundamental values of the individual who, at the
same level of physical integrity, are under constitutional protection (art. 2 of
the ltalian Constitution).

On the conirary, it is true that the compensatory intent of the legislation in
question encompasses the value of the individual in its unity and all i{s
multipte projections.

Limiting the function of solidarity and compensation only to facts damaging
physical integrity mean to arbitrarily isolating, in the context of the right of the
individual, a single value, neglecting all other values - such as dignity, honour,
identity, etc.- which form a harmonious and inseparable framework with the
former and give content and substance to the unitary right of the personality,
with an extended and general vaiue that has long been configured by the
prevailing doctrine and case law (e.g. Cass., Civil sect. ., April 20, 1963, no.
890). Moreover, it is worth mentioning what the Constitutional Court said in
ruling no. 184 of 19986, and repeated in ruting no. 581 of 1987, when it
affirmed the right to compensation for the non-pecuniary damages suffered by
victims of carnal violence committed during the war. {n those rulings, the
Constitutional Court wrote: “Even if it were held that the recognition, in a
partficular branch of the legal system, of a subjective right does not preciude
placing limits on its compensation protection (for instance, deciding that the
violation of that right in itself does nof involve a compensation but the damage
arising from the same does, provided that damages are of a certain kind) it
should be vigorously remarked that this, in any case, cannot happen for the
rights and interests that the Constitution declared as fundamantal”,
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The acts of violence in question must therefore be identified in all the acts
that have concretely determined the violation of the person's rights, in one of
its constitutionally protected values. Next to physical violence, therefore, as a
requisite and foundation for the allowances in question, there is the so-called
moral violence, whenever it is expressed and becomes concrete in actions
that are damaging io the person's rights. The mentioned conviction is also
strengthened by the text of the law that, in the use of the plural ("acts of
violence"), does not want, evidently, to subject the granting of the ailowance
of merit to the reiteration of violence (even a single act of violence can cause
serious injury to an individuai), but wants to ralate the provisions in question
to a broader range of violent actions, from physical violence to the so-called
moral violence.

11- At this point, however, it is worth pointing out that the infringement of a
person's right is not sufficient to give rise to the right to one of the allowances
in guestion for the injured party.

First of all, the acts of violence must rise from a persscutory intent,
determined by the racial condition of the affected subject, with the warning
that the racial motivation can be presumed where the violence - with the
specified connotations and along with the other conditions provided for by the
law - has affected a subject belonging to a discniminated community.

It is also necessary for them to have occurred between July 7, 1938 and
September 8, 1943: this is indeed the timeframe taken into consideration by
the Legislator, who indicates the initial term in the last paragraph of art. 1 of
Law no. 96/1955 and seis the final term with the reference to the identical
term provided for the politicaily persecuted individual in the first paragraph.

it is also necessary for the acts of violence to be commitied by "persons
employed by the Stafe or belonging to fescist militery or paramifitary groups,
or emissaries of the Fascist party". In other words, it is necessary that the
aforementioned acits can be referred to the subjects indicated by the law,
according to the usual criteria of subjective imputation of the actions, and
therefore with the general principle that not preventing an event that can he
prevented is tantamount to causing i#. Therefore, the persons mentioned
above must be considered as the authors not oniy of the acts of violence
directly committed by them, but atso of those ordained, promoted or
otherwise not impeded by them, whenever they could be prevented by the
same persons.

After having identified, in the terms just specified, the subjective area from
which the violent acts must derive, it is now necessary to identify the area

of the subiects affected by the violence, i.e. the subjects who are entitled

to the provisions in question,

After having specified, however, thaf violence essentially consists in the
violation of the fundamental rights of a person, in any of his or her protected
values, the area of the potential beneficiaries of the provisions shouid be
easily identified in all the subjects that have suffered the damaging effects of
that violence; in all the subjects, that is, who have been injured in the
fundamental rights of the individual, as outlined above. Not only the persons
directly affected by the violent acts are entitled to the provisions in question,
but also those who from such acts have in any case received any effects that
have involved damages to the right of the individual, provided that they are
causally connected to that violence.

13- Alongside the aforementioned requirements, which are common to

both the provisions in guestion, there are other requirements, specific

to each of the cases.
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The allowance referred to in art. 1 of Law no, 96/1955, in fact, is only
provided for when the damage to the person's right, in any of its values, has
in any case affected the working ability of the subject, determining a
reduction of not less than 30%. In other words, the acts of violence, although
they may consist of mere discriminatory acts, damaging the dignity of the
human person, must have nevertheless affected the physical and psychic
integrity of the subject, reducing his or her ability to work to the extent
indicated,

In accordance with art. 4 of Law no. 261/1967 (in the text replaced by art. 3
of Law no. 932/1980), the acts of violence mentioned ahove are suitable,
instead, to establish the right to the provision comresponding to the minimum
INPS pension, even if they do not have an impact on the working ability of
the subject {and his or her ability to produce income); but in this case it is
necessary that the subject has reached the retirement age or, alternatively,
that he or she is invalid for the purposes of a profitable job. Therefore, for
these purposes, the mere reduction of the aititude to carry out a profitable
work is not sufficient. Instead, it is necessary to suffer a total toss of the
same, in the terms specified by the case law, according to the interpretation
given to similar rules conceming civil, military and war pensions.

14- In conclusion, it can therefore be stated that the right to the allowances of
merit in question may be atiributed fo the subjects who, due to their racial
condition, have suffered persecutory acts of violence from July 7, 1938 to
September 8, 1943 that, directly or indirectly, have led to effects that are
harmful to the person’s right in any of its constitutionally protected values,
when the acts of violence themselves have been committed by persons
employed by the State or belonging to fascist military or paramilitary groups,
or by emissaries of the fascist party, or have been ordained or promoted by
them or when the same - having had the possibitity - have not prevented
them. Accordingly, the Joint Sections resolve the question of principle referred to
them.
It is not necessary to rule on costs,

For these reasons

the Joint Sections gathered in court resolve the question of principle referred
to them by the Attorney General with the above request, in the sense that
“acts of violence" pursuant to art. 1, par. 2, letter c), of law no. 96 of May 10,
1955 and subsequent amendments, in order to give rise to the allowances of
merit provided for by the same article and by art. 4 of Law no. 261 of April 24,
1967 (in the text replaced by art. 3 of Law no. 9320f December 22, 1980)
must have the following connotations: they must consist of persecutory acts
that directly or indirectly give rise to effects that are detrimental {o the
person's right committed, for racial reasons, in the period from July 7, 1938 to
September 8, 1943, by people empioyed by the State or belonging fo fascist
military or paramilitary groups, or by emissaries of the Fascist parly, or have
been ordained or promoted by them or when the same - having had the
chance - did not prevent them,

They order the Secretariat to retum the case file to the first central appeal
Section for the prosecution of the frial.

Nothing for expenses.

So decided in Rome, in the council chamber of March 11, 1998.
The REPORTING JUDGE THE CHAIRMAN
Domenico Zuppa Raffasie De Mita
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THE MANAGER
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REPUBBLICA
ITALIANA n. 9/98/QM
IN NOME DEL POPOLO ITALIANO
LA .
CORTE DE! CONTI
A
SEZIONI RIUNITE

in sede giurisdizionale composta dai magistrati
|Raffaele Ide Mita Fresidenls
"Francescu Tract [Consighiere
"Edoardo |Andraucsi Consigliera
"Lodovico Frincipato Consiglleras
"Domen‘lcu Zuppa Consigliere relalore
IGh.iseppe Ranucci Cansigllere
JAngelo e Marco Conslglleres

ha pronunciato la seguente

SENTENZA
sulla questione di massima iscritta al n. 58/SR/QM del registro di Segreteria,
proposta dal Procuratore Generale con istanza n. 8/PG/QM relativa al giudizio
di appello n. 160/IC/PG promosso, con il patrocinio dell'avv. Luigi Brienza, dal
sig. Isacco Cesana nei confronti del Ministero de! tesoro ed avverso la
sentenza della Sezione giurisdizionale per il Friuli-Venezia Giulia n. 171/G/96
del 15 luglio 1558. :
Vista istanza del Procuratore Generale depositata il 29 ottobre 1997 e
notificata -unitamente al pedissequo decreto di fissazione dell'odierna
udienza- al sig. Cesana presso il suo difensore in data 10 dicembre 1997;
vista ]la memoria depositata il 17 febbraio 1998 con cui il sig. isacco Cesana
si & costituito nel presente giudizio con il patrocinio dell'avv. Luigi Brienza;
vista la memoria depositata it 2 marzo 1998, con cui il Ministero del tesoro,
con il patrocinio dell'Avvocatura Generale dello Stato, si e costituito nel
presente giudizio; '
Visti gli atti e i documnenti relativi alla questione;
uditi, alla pubblica udienza delt"t1 marzo 1998, con I'assistenza del segretario
sig. Pietro Montibello, il relatore cons. Domenico Zuppa, il pubblico ministero
nella persona del vice procuratore generale dott. Antonio Barrella, 'aw. Luigi
Brienza per il sig. Cesana e Favvocato dello Stato Giuseppe Nucaro per i
Ministero del tesoro;

ritenuto in

FATTO
Con istanza del 17 ottobre 1991 il sig. Isacco Cesana chiese “Fassegno
vitalizio di benemerenza, par al minimo defla pensione della previdenza
sociale, speftante ai perseguitati polifici e razziali, in base all'art. 4 delle legge
261 del 24.04.1967 e successive modifiche, nonché in particolare alf’art. 3
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della fegge 932/1980". Riferiva nella domanda “dj aver subito le persecuzioni
contemplate dail'art. 1 della legge 932 def 22.12.1980".

Con deliberazione n. 80096 def 20 febbraio 1992 la Commissions per le
provvidenze ai perseguitati politici antifascisti o razziali gfi negd I'assegno di
cui all’art. 3 della legge n. 932/1980 con la seguente motivazione: “risuita che
listante, quale cittadino italiano, pur soggetto alle persecuzioni e restrizioni
conseguenti all’emanazione in ltalia dellfe leggi razziali, non ha svolfo
concreta attivita politica antifascista”.

Avverso deito provvedimento il sig. Cesana propose genearico ricorso alla
Corte dei conti, Sezione giurisdizionale per # Friuli-Venezia Giulia. Con
successiva memoria del 1° marzo 1996 il medesimo - con il patrocinio
dell'avv. Luigi Brienza- precisava che “la domanda a suo tempo
prodofta...(era) in realta diretta ad oftenere Fassegno previsto dalfart. 1 L.
96/55 {per il conseguimento del quale é richiesta la invalidita del 30% almeno)
e non quello di cui alfart. 3 L. 932/80, come richiesto erroneamente”, e
decumentava di essere affetto da infermita psichica e urologica comportanti
una riduzione della capacita lavorativa del 35%. Affermava che dette malattie
erano collegabili alle violenze, alle privazione ed ai disagi subiti a causa della
sua apparienenza alla razza ebraica. Riferiva, in particolare, che era stato
"costretto ad abbandonare i genitori ed a vivere nelfla clandestinita tra if 1°
seftembre 1943 e il 30 aprile 1945; cid al fine di essere sotiratfo alla catfura
ad opera delfe formazioni fasciste”, Riferiva, ancora, che la nonna e tre zii
erano stati deportati in Germania, da dove non avevano pill faito ritorno, che
aveva sofferto “gravi privazioni, disagi e stress dovuti anche alle condizioni
economiche disastrose della sua famiglia” conseguenti alla forzosa chiusura
del negozio dello zio, ove il padre lavorava, e di essere stato privato della
cittadinanza italiana. Gli accennati fatti avevano determinato l'insorgenza
delfe malattie di cui sopra. Alla memoria era unita documentazione intesa ad
attestare le persecuzioni subite. Dichiarazioni in atti attestano, in particolare,
che il sig. Isacco Cesana dal settembre 1943 fu affidato alla famiglia Bardiani
& dal dicembre 1943 al marzo 1944 fu affidato alla sig. Augusta Reiss,
successivamente condannata per collaborazionismo.

Con sentenza n. 171/G/96 del 15 luglio 1996 la Sezione giurisdizionafte per il
Frivli-Venezia Giulia, dopo aver individuato la normativa di riferimento nelle
leggi 10 marzo 1956, n. 1317 (recte: 10 marzo 1955, n. 96 e 8 novernbre
1956 n. 1317), 3 aprile 1961, n. 284, 24 aprile 1967, n. 261, 28 marzo 1968,
n. 261, 22 dicembre 1980, n. 932, puntualizzava che [a questione sulla quale
era chiamata a pronunciare consisteva nel verificare se il ricorrente avesse
subito, per motivi di ordine razziale, quegl “atfi di violenza o sevizie da parte
di persone alle dipendenze dello Stato o appartenenti a formazioni militari o
paramilitari fasciste o emissari del partito fascista” che, ai sensi deli'art. 1
della legge n. 96 del 1955, danno titolo al’assegno vitalizio di benemerenza.
Cio precisato, i giudici di primo grado hanno affermato che per atfi di violenza
devono intendersi gli atti coercitivi dell'altrui votonta, volti allo scopo di indurre
il soggetto passivo a fare, omettere o tollerare qualche cosa. "Pur non
essendo essenziale che gii atti di violenza vengano esercitati direttamente sul
soggetto passivo, & perd necessario -proseguono i Giudici di primo grado-
che questultimo subisca fa predetta coartazione della volonia. Consegue che
fra P'atfo di violenza ed il subito costringimento {che costituisce il momento di
consumazione dell'azione violenta) deve comunque sussistere un rapporto
diretto”, rapporto diretto che, in faltispecie, non vi sarebbe, aiteso che ia
violenza & stata subita dai familiari, non gia direttamente dal Cesana, le cui
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infermita “pofrebbero al pitt considerarsi quali effetti riflessi di atfi di violenza
subifi perd da terzr". “Diversarnente opinando -rimarcano i Giudici regionali- s
dovrebbe concludere che il Legisiatore avrebbe inirodotio con la norma citata
una sorfa di presunzione legale che darsbbe tifolo a tutli i ciftadini
appartenenti alla razza ebraica al richiesio assegno vitalizio di benemerenza;
mentre appare invece chiaro lintenfo del legistatore di riservare tale
particolare beneficio soltanto a coloro che, olire a patire le gravissime,
ingiuste e mai abbastanza deprecate vessazioni comuni a tulli gii ebrei,
hanno dovuto subire ulteriori atti persecutfori, specificamente previsti dalla
specifica legge n. 96 del 1955”.

Con appello assegnato alla Sezione prima giursdizionale centrale ed iscritto
al n, 160/PG il sig. Cesana, con it patrocinio deff’avv. Luigi Brienza, impugna
la sentenza citata per difetto di motivazione e “per errones inferpretazione e
falsa applicazione delfa norma di cui alf'art, 1 defla legge 36/55". Rileva
appellante che il concetto di violenza, lungi daliesaurirsi nel’ambito di
processi volitivi, st estende, invece, a qualsivaglia azione intesa ad arrecare
un male fisico o psichico, ancorché “if male arrecato riguardi alfra persona cuf
il soggetto passivo sia fegato da siretii vincoli familiari e/o affettivi". Richiama,
quindi, la piurisprudenza che da sostegno all'accennata tesi e chiede che, in
riforma dell'impugnata sentenza, sia riconosciuto a favore del sig. Casana il
diritto “al beneficio economico di cui al combinato dell’art. 3 della legge
932/1980 e art. 1 legge 96/55",

Con l'istanza in epigrafe il Procuratore Generale, dopo aver rilevata che il
thema decidendum sottoposto all’'esame del giudice di appello concerne il
significato e la portata della locuzione “atti di violenza”, e che, in particolare,
occorre “stabilire se possa costituire violfenza ogni ripercussione,
sulfintegralita della personalita dei soggetti, delle discriminazioni normative” a
danno degli ebrei, segnala che, su tale punto, vi & contrasto di
giurisprudenza. Mentre con talune pronunce (vengono citate: sez. Friuli
Venezia Giulia nn, 171/1996, 26/G/96, 212, 247 e 287, sez. Lombardia nn.
874/1995 e 1441/1996) verrebbe negato che [a violenza sussista in "tutti guei
casi in cui l'applicazione della normativa persecutoria abbia inciso sui singoli
soggetti softanto in maniera generica ed indirefta”, con altre pronunce
{vengono citate: sez. Lombardia n. 1348/1996; sez. Friuli-Venezia Giulia nn,
186//1996, 362 e 363/1996; sez, | centrale nn. 162/97, 173 e 174/97),
invece, sarebhe stato individuato un significate pill [ato dell'atto di violenza,
inteso come “atfo che agisce sull’animo delle persone avente Peffetto di
delerminare nel soggetfo passivo sofferenza psichica, provocando timore
indofto dall'azione o dall’azione esterna, mortificando lo spirito, soggiogando,
annulfando o limitando la volonta del soggefto medesimo”.

Rilevaio 'accennato contrasto, il Procuratore Generale segnala {a necessita
delta sua “reductfio ad unum’”, con affermazione che la violenza non pud
essere individuata nella mera discriminazione razziale, ma, a prescindere
dalfe modalita di estrinsecazione di essa, fisica o morale che sia, debba
essere concretamente verificata attraverso [a valutazione "defla specifica e
direfta esposizione alle violenze o sevizie provocate dalla discriminazions
normativa” e dall’apparate persecutoric in quanto attuato nei confronti dei
singoli soggetti.

A seguito della proposizione, da parte del Procuratore Generale,
dellaccennata questione di massima, la Sezione | giurisdizionale centrale,
innanzi alla quale & pendente I'appello del sig. Cesana, con ordinanza n.
(79/97/A del 9 dicembre 1997, ha sospeso il giudizio, in atiesa deila
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pronuncia di queste Sezioni Riunite sulla questione stessa.

in data 17 febbraio 1998 il difensore del sig. Cesana, avv. Luigi Brienza, ha
depositato una memoria nella quale, dopo aver puntualizzato che la violenza,
olfre che fisica, pud essere anche psichica, purché raggiunga un significativo
grado di intensita, afferma che essa non pud essere atomisticamente
individuata nei singoli atti persecutori, ma deve essere valutata nella globalita
di essi e nel contesto storico in cui si colfocano. La violenza, in altri termini,
“va ravvisafa in quella situazione generalizzata di discriminazione, di
persecuzione e di minaccia concreta, causata dalie autorita italiane e fascisfe
deffepoca” nei confronti degii ebrei.

La violenza -precisa 'appellante- non va, peraliro, ravvisata nefla mera
emanazione della legislazione anti-razziale, ma va individuata nefla concreta
attuazione di quelle leggi, cioé nella “petvicace, intensa e animosa alfivita
posta in essere sia dalie autorita italiane , e dagli organi di polizia, sia dalfe
squadre fasciste dell'epoca, finalizzata dapprima alfindividuazione degli ebre,
poi alla loro emarginazione dalla societa, poi alla loro incarcerazione e, infine,
alla loro soppressione”.

If difensore del sig. Cesana conclude, quindi, chiedendo che, in accoglimento
della accezione pil estensiva della locuzione “afti di violenza®, si affermi: a)
che la violenza pud essere, oltre che fisica, anche psichica; b) che pud
provenire, olire che dalle autoritd statali e dalle organizzazioni fasciste, anche
da altri soggetti che abbiano agito con I'appoggio, it consenso o |a tolleranza
dei primi; ¢) che la violenza rilevante ai fini che interessano pud colpire anche
i minori, intesi come soggetti passivi di atti persecutori posti in essere
direttamente nei loro confronti, ovvero posti in essere nei confronti di parenti o
congiunti, ma aventi riflessi nella toro sfera fisica o psichica.

1.'Amministrazione del tesoro, con il patrocinio deli'Avvocatura Generale dello
Stato, si & costituita in giudizio con memoria depositata il 2 marzo 1996. In
essa si afferma che “dafle persecuzioni ammissibili sono da escludere le
violenze morali alle quali, ad esempio, vennero sottoposfi i cittadini italiani di
origine ebraica con disposizioni di caratfere generale dalle autorita statali dal
1938 in poi, in conseguenza delia legislazione antirazziale”. "I'allargamento
delfa nozione di violenze e sevizie...alle violenze morali - prosegue la
memoria - sarebbe inammissibile in guanto porterebbe ad estendere if
beneficio a tutli gli appartenenti alla razza ebraica, vissuti in quel determinato
periodo sforico”, ancorché essa non abbia inciso in {utti i soggetli con la
stessa intensita.

All'odierno dibattimento it Procuratore Generale ha preliminarmente
riaffermato la propria legittimazione ad introdurre il giudizio su questioni di
massima nella materia pensionistica, legittimazione che deriva dalla sua
stessa funzione di promotore di giustizia nelf'interesse della [egge.

Dopo aver ampiamente richiamato la vicenda storica nella quale trovano
collocazione le problematiche in esame, ha quindi iflustrato le motivazioni e le
argomentazioni esposte nell'atto infroduttivo del presente giudizio, insistendo
affinché sia precisato che gii atti di violenza - presupposto delle misure
risarcitorie - siano individuati in quelle attivitd applicative della legislazione
antiebraica, che abbiano concretamente prodotto al soggetto passivo della
viclenza un danno diretto ed attuale.

L'avv. Brienza ha preliminarmente sottolineato che la vigente normativa, in
alcune ipotesi, collega it diritto afle provvidenze, non gia aila sussistenza di un
danno, ma alla mera consumazione della violenza. Cio suggerisce che, ai fini
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della soluzione della questione proposta, non si enfatizzi il danno, ma si
ponga Paccento sulla viclenza, che comprende anche quella morale. A tale
gonclusione - ha aggiunto - induce anche la distinzione normativa fra “alti di
violenza" e "sevizie”, distinzione che ha un senso, solo ove gli atli di violenza
vengano individuati in quelle azioni non carattetizzate da violenza fisica ma
solo {0 anche) da violenza morale. Quest'uitima - ha proseguito 'avv.
Brienza- pud incidere anche su soggetti diversi da quelli nei cui confronti
'azione persecutoria & diretta: la violenza, nelia sua incidenza psicologica, ha
infatti efficacia pluridirezionale e si riflefte, con effefti pregiudizievoli, anche
nellambito familiare del soggetto direttamente colpito.

1.'Avvocato dello Stato Giuseppe Nucaro, nel concordare sulla legittimazione
del Procuratore Generale ad introdurre la questione di massima, ha, dal canto
suo, affermato la legittimazions del Minisfero del iesoro ad intervenire nel
giudizio, in quanto portatore dell'interesse sostanziale oggetto delfappelio. Ha
guindi insistito affinche dalla nozione di "atfi di violenza" sia escluso il
riferimento alla violenza morale, ricordando, a tal proposiio, che I'art. 1 della
legge 16 gennaio 1978, n. 17 da rilievo al “pregiudizio morale” solo ed
esclusivamente ai fini del conseguimento dei benefici di cui alla legge 8 iuglio
1971, n. 541 (che estende ai perseguitati politici e razziali i benefici
combattentistici di cui alla legge n. 336/1970). L'espressa menzione del
pregiudizio moraie solo ai fini anzidetii - ha concluso I'Avvocato dello Stafo -
esclude la rilevanza della violenza morale ad ogni altro fine non menzionato
e, quindi, anche ai fini det conseguimento degli assegni di cui trattasi.

Sia il Procuratore Generals, sia i difensori delie parti, hanno quindj
brevementa replicato, puntualizzando le rispettive posizioni.

DIRITTO

1- Nel corso di un giudizio di appsllo avente ad oggefto l[a domanda, respinta
in primo grado, proposta dal sig. Isacco Cesana al fine di conseguire
Fassegno di benemerenza previsto, a favore dei perseguitati per motivi
razziali, dall’art. 1 della legge 10 maggio 1955, n. 96 e successive
modificaziont, it Procuratore Generale ha rifevato che, at fini deila definizione
di que! giudizio, assume rilevanza la individuazione del significato della
locuzione “atfi df viofenza”, e la comrelata individuazione deile connotazioni
che la violenza deve avere per dar fuogo alla concessione dell’assegno.
Rilevato, quindi, che su tale punto non vi & un coerente ed unitario indirizzo
giurisprudenziale, ha proposto la questione di massima intesa a definire il
significato della locuzione anzidetta.

2- Le Sezjoni Rjunite confermano, innanzitutto, Je precedenti pronunce (16
gennaio 1996, n. 24/QM; 8 maggio 1996, n. 27/QM, 16 febbraio 1998, n.
6/98/QM), con le quali & stata affermata la legittimazione def Procuratore
Generale a proporre questioni di massima in maieria pensionistica,
legitiimazione che & espressione di quel generale potere di agire
nalfinteresse della legge, de! quaie il Procuratore Generale medesimo &
attributario.

Nessun dubbio pud parimenti sussisters in ordine alla legittimazione del
Ministero del tesoro, rappresentato del’Avvocatura Generale dello Stato, ad
intervenire nel presente giudizio (e nessun dubbio & stato avanzato, in
praposito, all'odierna udienza}, legittimazione che trae la sua fonte daila
stessa qualifica di parte che il Ministero del tesoro ha nel giudizio in funzione
del quale queste Sezioni Riunite sono chiamate a definire la questione di
massima prospettata dai Procuratore Generale.
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3- Cid premesso, occorre avvertire che - come gia si & accennato- la
domanda giudiziale del Cesana, quale prospettata in primo grado e riproposta
in grado di appello, sembra intesa a conseguire |'assegno di benemerenza di
cui all'art, 1 della egge n. 96 citata. La questione di massima, quale
prospettata dal Procuratore Generale, & invece riferita all'art. 3 delia legge 22
dicembre 1980, n. 932 (che ha sostituito F'art. 4 della legge 24 aprile 1967, n.
261). L'individuazione, tra le due norme citate, di quella applicabile aila
fattispecie in esame, tuftavia, non assume rifievo ai fini della risoluzione delia
guestione di massima, e va riservata al giudice dell'appello, atteso che, come
si vedra appresso, ambedue gli assegni riconoscono il loro presupposto negii
“alti di violenza” di cui alf'art. 1 citato.

4- Cid precisato, ai fini della decisione da prendere & utile fornire un riepilogo
- per quanto qui interessa - della normativa che regola la concessione degli
assegni di henemersnza ai perseguitati razziali,

L'art. 1 della legge 10 maggio 1955, n. 96, net testo vigente, a seguito delle
modifiche ad esso apportate dall'art. 1 deila legge 3 aprile 1961, n. 284,
dalfarf. 1 della legge 24 aprile 1967, n. 261 e dait'art. 1 deila legge 22
dicembre 1980, n. 832, dispone:

“Ai citfadini italiani, i quali sono stati perseguitati, a seguito dell'atfivita politica
da foro svolta contro if fascismo antenormento alf'8 settembre 1943, e
abbiano subito una perdita della capacita lavorativa in misura non inferiore al
30 per cento, verra concesso, a carico del bilancio delio Stafo, un assegno
vitalizio di benemerenza in misura pan a quello previsto dalla tabella C
annessa alla legge 10 agosto 1950, n. 648, compresi | refativi assegni
accessori, per il raggruppamento gradi: ufficiali inferiori,

Tale assegno sara attribuito qualora causa della perdita defla capacita
lavorativa siano stati:

a) la detenzione in carcere per motivo politico...

b) l'assegnazione a confino di polizia © a casa di favoro, inflitta in dipendenza
delfattivita politica di cuf al primo comma, ovvero la carcerazione preventiva
congiunta a fermi di polizia, causati dafla stessa aftivita politica, quando per il
loro reiferarsi abbiano assunto carattere persecutorio confinuato;

c) afti di violenza o sevizie subiti in ltalia o all’estero ad opera di persone
alle dipendenze dello Stato o0 appartenenti a formazioni militari o paramilitari
fasciste , 0 di emissari del partifo fascista;

dleondanne inflitte da tribunali ordinari per fatti connessi a scontri avvenuli in
occasione di manifestazioni dichiaratamente antifasciste e che abbiano
comportato un periodo di reclusione non inferiore ad anni uno;

e) la prosecuzione all'estero dell’attivita antifascista con la partecipazione alla
guerra di Spagna ovvero linfernamento in campo di concentramento o /a
condanna al carcere subfff in conseguenza dell’attivita antifascista svolta
all'estero.

Un assegno nella stessa misura sarg atfribuito, nelle identiche ipotesi, ai
cittadini italiani che dopo il 7 luglio 1938, abbiano subito persecuzioni di
ordine razziale”.

L'art. 4 della legge 24 aprile 1967, n. 261, nel testo sostituito dall’art. 3 della
legge 22 dicembre 1980, n. 932, dispone:

“Af ciftadini italiani che siano sfati perseguitali nelle circostanze di cui
allart. 1 della legge 10 marzo 19535, n. 96, e successive modificazioni,
verra concesso, a carico del bitancio delio Stato, un assegno vitalizio df
benemerenza, riversibile af farmiliari superstiti ai sensi delle disposizioni
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vigenti in materia, pari al trattamento minimo di pensione erogato dal fondo
pensioni per i lavoratori dipendenti, nel caso in cui abbiano raggiunto it limite
di etd pensionabile o siano stati nfconosciuti invalidi a proficuo lavoro.
L’assegno di riversibilita compete anche ai familiari di quanti siano stati
perseguitati nefle circostanze di cui alf'art. 1 della legge 10 marzo 1955, n. 96,
e successive modificazioni, e non hanno potuto fruire del beneficio perche
deceduti prima deiPentrata in vigore della presente legge.

L ’assegno vitalizio di benemerenza non é cumulabile con Fassegno di cui
aif'art. 1 citato e la non cumulabilita é estesa ai rispetfivi assegni di
riversibilita’.

La legge 28 marzo 1968, n. 361, ha poi esteso tutti i benefici di cui alle leggi
96/1955, 1317/1956 e 284/1961 “a tutli que] ciftadini italiani perseguitati
politici antifascisti o razziali, che abbiano subito persecuzion in conseguenza
della loro attivita politica antifascista o loro condizione razziale suf terrifori, da
chiunque amministrati, posti, dopo il giugno 1940, sotto if controllo della
Commissione italiana di armistizio con la Francia (CIAF)".

5- La legislazione vigente prevede, dunque, a favore di coloro che abbiano
subito persecuzioni per motivi di ordine razziale, due forme di provvidenze,
alternative fra loro:

1) Yassegno vitalizio di benemerenza in misura pari a quelio previsto dalla
tab. C annessa alla legge n. 848/1950 per ghi ufficiali inferiori (art. 1 legge n.
96/1955);

2) Passegno di benemerenza pari al minimo INPS (art. 4 legge n. 261/1967,
sostituito dallart. 3 della legge n. 932/1980).

Ambedue le pravvidenze sono subordinate alla condizione che i richiedenti
abbiano subito persecuzioni per motivi di ordine razziale.

L'attribuzione dell’assegno di cui al punto 1 & altresi subordinata alla
condizione che il richiedente, a causa delie persecuzioni, abbia subito una
riduzione della capacita lavorativa non inferiore al 30%, ¢ la misura di esso &
proporzionata al grado di invaliditad conseguente.

L'attribuzione dell’assegno di cui al punto 2 & suberdinata alfa condizione che
it richiedente abbia raggiunto I'eta pensionabile ovvero sia stato riconosciuto
invalido a proficuo javoro. Non & richiesto, ai fini del conseguimento di tale
assegno, che la perdita della capacita lavorativa sia in relazione causale con
le persecuzioni.

8- E’ bene subito precisare che le provvidenze recate dalla normativa in
esame a favore dei perseguitati razziali si inseriscono, senza esauririo, in gquel
pit vasto filone legislativo che ha apprestato misure risarcitorie, riparatorie e
indennitarie in favore dei soggetti che, in varia guisa e grado, abbiano subito
pregiudizi dalla politica dei governi fascisti e dalle successive vicende
belliche. Come ha recentemente rimarcato anche la Corte costituzionate (ord.
26 giugno-3 luglio 1998, n. 231), fatti e accadimenti non previsfi dalla
normatiiva in esame, ma parimenti pregiudizievoli per | soggetti colpiti, ben
possono, dunque, trovare misure di tutela in normative parallele, quali queite
che apprestano indennita e pensioni collegate a fatti di guerra, alla
deportazione e all'internamento in campi di concentramento, etc. (d.P.R. n.
915/1978 e suce. mad., L. n. 791/1980 e succ. mod., etc.).

7- Cio precisato, rimarca il Coltegio che le “persecuzioni di ordine razziale”,
affinché costituiscano titolo per conseguire le provvidenze di cui sopra,
devono rientrare nelle ipotesi descritte nelle lettere da a) ad e) dell’art. 1 legge
n. 96 del 1955 e succ. mod.
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Trascurando le ipotesi di cui alle lettere a), b), d}, ed e), che non interessano
in guesta sede, viene qui in rilievo l'ipoiesi di cui alla lettera ¢), quella, cioé, di
“gtti di violenza o sevizie".

La questione di massima proposta dal Procuratore Generate, infatli, & intesa
a definire le connotazioni che gli “atti di violenza” debbono avere per dar
luogo agli assegni di cui sopra.

Occorre, dunque, individuare quale sia il significato che la locuzione “atfi di
violenza” assume nel contesto della narmativa settoriale di cui trattasi, e quali
siano le connotazioni soggettive, temporali e spaziali che essa deve avere per
dar luogo agli assegni in parola.

8- E' noto che il concetto di violenza, pur presente in quasi tutti i settori
dell'Ordinamento, & tuttavia di incerta e problematica definizione. Esso, in
particotare, prende plurimi e mutevoli significati, in relazione al contesto
nermative nel quale viene utilizzato. L'accezione che il termine assume quale
vizio della volonta negoziale (art. 1434 c.c.), ad esempio, non coincide certo
con quella che essa assume quando viene in considerazione come elemento
cosfitutivo del reato di violenza privata {art. 610 c.p.), o quale aggravante di
numerose fattispecie delittuose.

L. accennata notazione serve ad avvertire che, nella ricerca del significato
deila locuzione "atti di viofenza” di cui ail’art. 1 della legge n. 96/1955, non
pud farsi acritica riferimento ad altri settori del Ordinamento, che pure
adottano defto termine. Non & possibile, dunque, recepire - come sembra fare
la sentenza appellata - la definizione che della violenza da I'art. 610 c.p., ma
oceorre individuare il significato e la portata che essa ha nello specifico
settore , in coerenza con la ratio della normativa di riferimento,

9- Detto questo, occorre ammettere che, pur nelle sue numerose e mutevoli
significazioni, il concetto di violenza riconosce, tuttavia, un suo nucleo
semantico unitario, che & connesso al suo stesso etimo (vis).

Tale nucleo comune & fondamentalmente identificabile in due elementi: a)la
forza coercitiva che caratterizza la violenza; b} la direzione di tale forza verso
la lesicne (fa violazione) di un bene della vita.

10- Passando ora all’'esame della normativa di cui occorre qui dare
linterpretazione, deve rimarcarsi che essa connette il diritto agli assegni di
benemearenza in favore dei perseguitati per motivi razziali, alla sussistenza
degli stessi fatti ("ipofesi”, nella dizione di cui all’art. 1, ultimo comma, della
legge n. 96/1955; “circostanze”, nella dizione di cui all’art. 3 della legge n.
932/1980 che sostituisce I'art. 4 della legge n. 261/1967) ai quali sono
collegati gli assegni in favore dei perseguitati politici antifascisti.

in particolare, I'art. 1, sotto e leftere a), b}, d} ed e}, elenca una serie di fatti
{quali la detenzione in carcere, i ripetuti fermi di polizia, I'assegnazione at
confino, etc.) idonei a fondare il diritto agli assegni di benemerenza, tutfi
accortamente descritli nelle laro componenti e tutti aventi connataziani di
viclenza, quale si & genericamente definita sopra.

Accanto aile fattispecie di persecuzione cosi tipizzate, la legge in esame, con
norma di chiusura, ha stabilito, alla lettera ¢}, che danno fitolo agli assegni di
benemerenza anche altre faltispecie persecutarie non tipizzate, consistenti in
“atti di violenza o sevizie subili in ltalia 0 all'estero ad opera di persone alle
dipendenze dello Stato o appartenenti a formazioni militari o paramilitari
fasciste, o di emissari del partito fascista’.

L'analisi della disposizione permette innanzitutto di affermare che gli atti di
violenza devono provenire da persone collegate in qualche modo
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allapparato statale o al partito fascista. La necessita che gli atti di violenza
provenganc da persone, gid consente un primo risultato esegetico: essa,
infatti, esclude che, ad integrare la fattispecie di violenza, sia sufficiente la
mera soggezione alla normativa antiebraica. Occorre, infatli, che fa normativa
anzidetta, ed i pregiudizi razziali che la ispiravano, si siano concretamente
realizzati in azioni lesive, poste in essere dai soggetti di cui sopra.

Quanto alla connotazione vioienta che detle azioni devono avere, ritiene
questo Giudice che essa debba essere ravvisata, non tanto nelle modalita
della condotta - brutale, crudele o in varia guisa coercitiva - quanto nella sua
atfitudine a ledere |la persona colpita nei suoi valori inviolabili.

Che la violenza non debba essere ravvisata esclusivamente

fatto che gli “afti di violenza®, quali presupposti del diritto agli assegni, sono
colfocati a fianco delle “sevizie” {in posizione di concorrenza o di alternativita),
@ sono comungue da queste distinti. Orbene, premesso che it nucleo deile
sevizie sta, appunto, nefla violenza fisica, al fine di tener distinti i due concetti,
si che ognuno abbia una sua sfera di operativita ed una sua utilitd, occorre
dare alla locuzions "afti di violenza” un significato che vada olire |a fisicitd e la
corporeita delle sevizie.

E poiché gli atti di violenza devono colpire la persona umana (tutta fa
narmativa di cui trattasi & indirizzata alia protezione della persona, non gia di
beni materiali}, & agevole concludere che {a connotazione violenta di essi va
ravvisata essenzialmente nella loro atlitudine a ledere | fondamentali valori
della persona che, come & ben noto, hanno rilievo costituzionale e
conrformazione di diritto soggettivo.

Del resto, la funzione solidaristica e f'intento risarcitorio delia normativa in
discarse non possono essere riferiti ai soli danni fisici, escludendo e
obliteranda gli altri valori fondamentali della persana che, al pari dell'intagrita
fisica, ricevono protezione costituzionale (art. 2 Cost.).

Vero &, invece, che {intento risarcitorio della normativa in esame coinvolge |l
valore delfa persona neila sua unitarieta ed in tutte le sue moiteplici
proiezioni.

Limitare la funzione solidaristica e risarcitoria ai soli fatti lesivi deil'integrita
fisica, significherebbe arbitrariamente isotare, nell'ambito dei dirtto della
persona, un solo valore, trascurando tutti gli aliri valori - quali la dignita,
I'onore, l'identita, etc.- che cof primo formano un quadro armonico e
inscindibile e che danno contenuio e sostanza all'unitaro diritlo della
personalita, di estensione e valenza generali, quale & ormai da tempo
configurate dalla prevalente dottrina e dalla giurisprudenza (ad es. Cass., sez.
| civ., 20 aprile 1963, n. 990).

E cade a proposito qui ricordare quel che ta Corte costituzionale dice nella
sentenza n. 184 del 1996, e ripete nella sentenza n. 561 dei 1987, allorché
ha affermato ia nisarcibilitd dei danni non patrimoniali patiti dalie vittime di
viclenze carnali consumate in occasione dij faiti bellici. Scrive, in quelle
sentenze, la Corte costituzionale: “guand’anche si sostenesse che i
riconoscimento, in un determinato ramo dell'ordinamento, d’un dirifto
subieltivo non esclude che siano posti limiti alla sua tutela risarciforia
{disponendosi, ad esempio, che non la lesione di quel dirifto, per sé, sia
risarcibile ma la medesima purché conseguano danni di un certo genere) va
energicamente soffolineato che cio, in ogni caso, non pud accadere per i diritfi
e gii interessi dalla Costituzione dichiarati fondamentali”.
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Gli atti di violenza di cui trattasi devono, dunque, essere identificati in tutti gii
atti che abbianc concretamente determinato la lesione del diritto della
persona, in uno dei suoi valori costituzionalmente protetti. Accanto alla
violenza fisica, dunque, quale presupposto e fondamento degii assegni di cui
trattasi, si afflanca la violenza cosiddetta morale, ogniqualvolta essa si
estrinsechi e si concreti in azioni lesive del diritto della persona.

Rafforza 'accennato convincimenta anche [a lettera della norma che, nell'uso
del plurale (“atti di violenza"), non vuale, evidentemente, subordinare la
concessione degli assegni di benemerenza al reiterarsi della violenza (anche
un solo atto di violenza pud determinare gravissimo pregiudizio alla persona),
ma vuole rapportare le provvidenze in parota ad una pit vasta tipologia di
azioni violente, tipologia che spazia, appunto, dalta violenza fisica a quella
cosiddetta morale.

11- E’ bene tuttavia precisare, a questo punio, che la lesione del diritto della
persona non & sufficiente per far sorgere, in capo al soggetto leso, i diritto ad
uno degl assegni di cui trattasi.

Occorre, innanzitutto, che gii atti di violenza muovano da intento persecutorio,
determinato dalta condizione razziale de! soggetto leso, con |'avvertenza che
ta motivazione razziale pud presumersi ove la violenza -con le connotazioni
precisate e nel concorso delie altre condizioni di legge - abbia colpito un
soggetto appartenente alla comunita discriminata.

Occorre, aliresi, che essi stano stati posti in essere tra il 7 luglio 1938 e I'8
settembre 1943; & questo, infatti, 'arco di tempo preso in considerazione dal
Legislatore, che ne indica il termine iniziale nelf'ultimo comma deli'art. 1 delia
legge n. 96/1955 e ne fissa it termine finale con it richiamo all'identico termine
previsto per i perseguitati politici dal primo comma.

E' necessario, ancora, che gli atti di violenza siano stati posti in essere da
"persone alle dipendenze dello Stato o appartenenti a formazioni militari o
pararilitari fasciste, o di emissari del partito fascista”. Occorre, in altri termini,
che gli atti di cui sopra siano riferibili ai soggetti indicati dalla norma, secondo
i consueti criteri di imputazione soggettiva delle azioni, e quindi con
applicazione del principio generale secondo cui non impedire un evento che
si ha la possibilitd di impedire, equivale a cagionarlo. Quindi, vanno
considerati commessi dai soggetti di cui sopra, non soltanto gli atti di violenza
da essi direftamente compiuti, ma anche guelli da essi ordinati, promossi o
comunque non impediti, ove ne fosse possibile I''mpedimento.

Individuata, nei termini appena precisati, I'area soggettiva da cui gii atti
violenti devono provenire, occorre ora pervenire all'individuazione dell’area
dei soggetti passivi della violenza, dei soggetti, cioé, che hanno fitolo alle
provvidenze in parola.

Una volta precisato, peraliro, che la violenza consiste essenziaimente nella
lesione del fondamentale diritto delia persona, in uno quafunque dei valori
protetti, 'area dei potenziali beneficiari degli assegni va agevolmente
individuata in tutti i soggetti che abbiano subito gli effetti lesivi di essa; in tutii i
soggetti, ciod, che siano stati lesi nel fondamentale diritto della persona,
quale si & sopra delineato. Hanno titolo alle provvidenze in parola, dungue,
non soitanto i soggetti direttamente colpiti dagli atti viclenti, ma anche quelli
che da tali atti abbiano comunque ricevuto effetti lesivi del diritto delfa
persona, purché si tratti di effetti causalmente collegabili a quella violenza.

13- Accanto ai requisiti appena citati, che sono comuni ad ambedue gli
assegni di cui trattasi, altri ne occotrono, specifici per ciascuno di essi.
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L'assegno di cui al’art. 1 della legge n. 96/1955 spetta, infatti, soitanto
allorché a lesione del diritto della persona, in uno qualunque dei suoi valori,
abbia comunque incisa sulla capacita lavorativa dei saggetto,
determinandone la riduzione non inferiore al 30%. Qccorre, in altri termini,
che gli atti di violenza, pur potendo consistere in meri atti discriminatori, lesivi
delia dignita della persona umana, abbiano comunque avuto riflessi
sullintegrita fisiopsichica del soggetto, riducendo la sua capacita di lavoro
nelle misura indicata.

A norma dell'art. 4 della legge n. 261/1967 (nel testo sostituito dall'art. 3 della
legge n. 932/1980), gli atti di violenza di cui sopra sono idonei, invece, a
fondare il diritto al’assegno corrispondente alla pensione minima INPS,
anche se non hanno inciso sulla capacita lavorativa del soggsetto {e suila sua
attitudine a produrte reddito); ma occorre, in tal caso, che il soggetto abbia
raggiunto |'sta pensionabile ovvero, in alternativa, che sia invalido a proficuo
lavore. Non & quindi sufficiente, a tali fini, la mera riduzione delfa attitudine a
svolgere un proficuo lavoro. Occorre, invece, la perdita totale di essa, nei
termini precisati dalla giurisprudenza, secondo l'interpretazione data a norme
similari reiative al settore della pensionistica civile, militare e di guerra.

14- Conclusivamente, pud dunque affermarsi che i diritto agli assegni di
benemerenza di cui trattasi spetta ai soggetti i quali, per la [oro condizione
razziale, nell’arco di tempo dal 7 luglio 1938 all'8 settembre 1943, abbiano
subito alti persecutor di violenza, dai quali siano derivati, direttamente o
indirettamente, effetti lesivi del diritto della persona in uno quaiunque dei suoi
valoti costituzionalmente protetti, allorché gli atti di violenza stessi siano stati
posti in essere da persone alle dipendenze dello Stato o appartenenti a
formazioni militari o paramilitari fasciste, o da emissari del parlito fascista,
ovvero siano stati da essi ordinati o promossi 0 quando gli stessi - avendone
avuta la possibilita - non li abbiano impediti.
In tali sensi le Sezioni Riunite risolvono la questione di massima ad esse
deferite.
Non vi & fuogo a pronuncia sulle spese.

P.Q.M.
le Sezioni Riunite in sede giurisdizionale risolvono |la questione di massima ad
esse deferita dal Procuratore Generale con l'istanza in epigrafe, nel senso
che gii “atti di violenza” di cui all’art. 1, comma 2, lettera c), della legge 10
maggio 1855, n. 96 e succ. mod., per dar luogo agli assegni di benemerenza
previsti dal medesimo articolo ed dall'art. 4 delta legge 24 aprile 1967, n. 261
{nel testo sostituito dallart. 3 della legge 22 dicembre 1980, n. 932) devono
avere le seguenti connotazioni: devono consistere in atti persecutori da cui
siano derivati, direttamente o indirettamente, effslti lesivi del diritto deila
persona, posti in essere, per motivi razziali, nefl'arco di tempo dal 7 [uglio
1938 all'8 seitembre 1943, da persone alle dipendenze dello Stato o
appartenenti a formazioni militari o paramilitari fasciste, o da emissari de!
partito fascista, ovvera siano stati da essi ordinati 0 promossi ovvero quando
gli stessi - avendone avuta la possibifita - non [i abbiano impediti.
Dispongono che, a cura della Segreteria, if fascicolo processuale sia restituito
alla Sezione prima centrale di appello per la prosecuzione del giudizio.

Nulla per le spese.

Cosl deciso in Roma, nella camera di consiglio dell11 marzo 1998,
|'ESTENSORE IL PRESIDENTE
Demenico Zuppa Raffaele De Mita
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Depositata in Segreteria if 1 APRILE 1998
IL DIRIGENTE
Leonardo Ricciardi
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no. 28629 Judg. 207/2016

ITALIAN REPUBLIC
IN THE NAME OF THE ITALIAN PEOPLE
THE COURT OF ACCOUNTS
JURISDICTIONAL SECTION FOR THE LOMBARDY REGION
represented by tha single judge for pension matters Prof. Vito Tenore, has
defivered the following
JUDGMENT
in the proceeding registered with no. 28629 in the registrar of the Section,
concerning the appeal brought by
W. A., bom in Tripoli, Omissis, Tax Code Omissis, resident in Omissis,
Omissis, represented and defended by Counsel Giovanna Creti
{CRTGNN63H43B1808) Certified email (FEC):
giovanna.creti@milano.pecavvocati.it, of the Court of Omissis, and domicited
for the proceeding at her office in Milan, Via Fara 30, with the power of
attorney filed in the documentation of the proceeding,
VERSUS
The Ministry of Economy and Finance, Commission for the-
aliowances to individuals persecuted for politicai reasons and anti-
fascist activities.
Against

The decision of 23/10/2013 No. 93360 of the Commission for the
allowances to the individuals persecuted for political reasons and anti-
fascist activities that denied the applicant the atllowance of merit referred fo
in art. 3 of Law no.932 of 22.12.1980.

HAVING REGARD TO the Royal Decree no. 1038 of August 13, 1933;
Legislative Decree no. 453 of November 15, 1993, converted by Law no. 19 of
January 14, 1994, and Law no. 20 of January 14 1994; Law no. 205 of July 21,
2000, and in particular articles 5 and 9; having seen legislative decree no. 174
of 26.8.2016.

HAVING REGARD TO the appea!l and all other documents of the case.

Having heard the parties at the public hearing held on 1.12.2016, with the
presence of

Counsel Creti for the claimant.

THE FACTS
with appeal lodged on 27.9.2016, the aforementioned claimant, the widow
of the racially persecuted Barki Mino Mosé born on 21.7.1911 in Tripoii,
challenged the aforementioned provision of the Commission for the
allowances to the individuals persecuted for political or racial reasons and
anti-fascist activities that had denied the allowance of merit referred to in art,
3 of Law no. 932 of 22.12.1980, since there was no proof that the deceased
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spouse of the claimant had the ltalian citizenship at the date of death.

The claimant criticised the decision, documenting the itatian citizenship since
the birth of Mr Barki, which could be inferred from him being the son of an
italian citizen residing in Libya since 1911, from the certificate of marriage
{celebrated on 18.4.1945) issued by the ltalian consular authority in Tripoli
dated 6.3.1984 and, above all, from the decree of the Court of Milan, Civil
section IX, of 29.1.2018 that came into effect on 12.2.20186, attesting receipt
of the authentic copy of the historicai certificate of citizenship issued on
21.3.2016 by the Municipality of Milan, which certifies that "Barki Mino Moise
has been registered in the Register of Vital Stafistics of the City of Milan
since 11.12.1968, coming from Tripoli as an Halian citizen (given the decree
of the Court of Mifan, Civil section iX, filed on 29.01.2016 and effective from
12,2,2018). This was the evidence until his death occurred in Milan on
4,10.1986".

At the same time, the claimant proved the substantive conditions
legitimising the right to the allowance pursuant to art. 3 of Law no. 932 of
1980, submitting a declaration by the University of Turin dated 6.2,2013
proving the expulsion of the student Mina Moisé Barki from the Royal
Institute of Commerciat Studies for racial reasons in 1938 after having
passed 29 exams between 1931 and 1935, to be then re-enrolled as out-af-
course student with resolution 28.11.1946.

The claimant therefore insisted on the request for the disbursement of

the aforementioned aflowance.

The Ministry of Ecanomy and Finance joined the proceeding with a brief filed
on 24.11.20186, reiterating the reasons that had led to the contested denial
and, in particular, the possession by Barki at the time of birth and thereafler
of the mere status of [talian-Libyan citizen and the non-posseassion of
metropolitan or full citizenship, quite distinct by the Law and by the Court of
Cass, joint sections, with judgment no. 2035 of 31.7.1967. It also pointed out
that the denial had been confirmed in similar cases by the Court of Accounts
app. section |, no. 356/2016 and section lil, no. 88/20186.

At the hearing held on 01.12.2016 the parties present made
reference to their written conclusions.

LEGAL ASPECTS

The legal issue submitted to the examination of this judge concerns the
applicability to the claimant of the provisions of art. 3 of Law no. 932 of
22.12.1980. On this point, it should be noted that the claimant has fully
documented the possession of ltalian citizenship of her deceased
spouse, which can be inferred from him being the son of an italian
citizen residing in Libya since 1911, from the certificate of marriage
{celebrated on 18.4.1945) issued by the ltalian consular authority in
Tripoli dated 6.3.1984 and, above all, the decree of the Court of Milan,
Civil section IX, of 29.1.20186 effective from 12.2.2018, acknowledged
with the filed authentic copy of the historical certificate of citizenship of
21.3.2016 issued by the Municipality of Milan, which certifies that "Barki
Mino Moisé has been registered in the Registrar of Vital Statistics of the
City of Milan since 11.12.1968, coming from Tripoli as an Iltalian citizen
(given the decree of the Court of Milan, Civil section X, filed on
29.01.2016 and effective from 12.2.2016). This was the evidence until
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his death occurred in Milan on 4.70.1986",

This Jast decisive document leads to overcome the initial uncertainties of
the Commission.

At the same time, the claimant proved the substantive conditions
legitimising the right to the allowance pursuant to art. 3 of Law no. 932 of
1980, submitting a declaration by the University of Turin dated 6.2.2013
proving the expuision of the student Mino Moisé Barki from the Royal
Institute of Commercial Studies for racial reasons in 1938 after having
passed 29 exams between 1931 and 1935, ta be then re-enrolled as out-
of-course student with resolution 28.11.1946.

Regarding this fast point, according to the prevalent tendency of this Court
(Lombardy Section no. 298 of 26.5.2006), also endorsed by the joint sections
(Court of Accounts, joint sections, no. 8/QM of 26.2.2003), for the purpose af
granting the benefits envisaged by the law in favour of those persecuted for
anti-fascist activities or racial or political reasons and to former internees in
Germany, the requirement of violence and torture referred to in the
aforementioned art. 3 of Law no. 932 should not be understood purely in a
material sense, but rather it includes the hypothesis of moral violence, which
induces an intense degree of suffering, such as the expulsion from the public
school system because part of the Jewish race (Court of Accounts, joint
sections no. 8, 2003 cited above), the fear of the persecution implemented
against the Jews, the abandonment of their home, the deportation of family
members (Court of Accounts, section |, September 11, 1997, no. 173/A), or
the inhibition of any professional activity, the expulsion from all cuftural and
sporting assaciations, the expropriation of real estate (Court of Accounts,
section |, June 3, 1998, no. 162/A).

Furthermore, the joint sections clarified that for the purposes of the
entitlement {o the life-long allowance of merit, the term of Sepiember 8, 1943
as "dies ad quem" for the commission of acts of violence against individuals
persecuted for political reasons cannot be extended to those racially
persecuted, against whom the fail of the fascist regime did not determine the
end, but rather an intensification of the persecutory acts (Court of Accounts,
joint sections, March 25, 2003, no. 8/Q cit.).

Now, also in the case in question the aforementioned documentation,
produced and not contested by the counterparty, evidences an unequivocal
symptomatic index of the aforementioned "moral” violence, having the
claimant's spouse suffered the mortifying departure from the advanced and
profitable university studies for racial reasons.

Therefore, the right fo the allowance pursuant to art. 3 of Law no. 932 of
22.12.1980, must be conclusively recognised in favour of the claimant, with
the arder to the administration of the MEF (to which the aforementioned
Commission structurally belongs) to pay the litigation costs, liquidated as a
per the order, being the request well founded and aiready easily acceptable
under the adminisirative standpoint.

For these reasons

The Court of Accounts, jurisdictional saction for the Lombardy region,
represented as above, with a final ruling, accepts the request, with
subsequent recognition in favour of Mrs W. A., born in Tripoli, on Omissis,
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Tax Code Omissis, resident in Omissis, in Omissis, of the right to the
allowance of merit referred to in art. 3 of Law no. 932 of

22.12.1980 Condemns the Ministry of Economy and Finance to pay the
litigation costs, which are liquidated in the amount of € 1,500.00 for
operating costs, rights and fees, in addition to overhead costs, VAT and
CPA according to the law.

So determined in Mitan on December 1, 2016
THE JUDGE
(Prof. Vito Tenore)

Filed with the Registrar on 06/12/2016



Case 18-634, Document 52-2p825¢2018, 2311735, Page13 of 54

LINGUISTIC SERVICES - GRAPHIC ARTS

CERTIFICATE OF VERIFICATION

This is ta cerify that the ltalian to English transiated document listed below (MondragonLingua
Job No. 2018-0289) has heen translated and verified by staff members of MondragonLingua and
is the best of our knowledge, ability and belief, a true and: accurate translation,

Corle dei Conti, Sezione Lombardia, no. 207, 6 December 2016.

WMM/)YUMJQ

Foreign Language Manager 5/18/2018
Michael Fundaro

63 Grand Avenue, River Edge, New Jersey 07661
Voice: (201) 343-0015 Fax: (201) 343-4155 Toll Free (800) 841-5965
Website: www.mondragoniingua.coim Email: gwservice@mondragonlingua.com




Case 18-634, Document 52-2A0012018, 2311735, Page14 of 54

Sezione: LOMBARDIA
Esito: SENTENZA
Numero: 207
Anno: 2016
Materia: PENSION]
Data pubblicazione: 06/12/2016
n.28629 Sent.
207/2016
REPUBBLICA ITALIANA
IN NOME DEL POPOLO ITALIANO
LA CORTE DEI CONTI
SEZIONE GIURISDIZIONALE FPER LA REGIONE LOMBARDIA
rappresentata dal giudice unico per le pensioni prof.Vito Tenare, ha
pronunziato la seguente
SENTENZA

nel giudizio iscritto al n. 28629 del registro di segreteria della Sezione, sul
ricorsc proposto da
W. A., nata a Tripoli, il Omissis, CF Omissis, residente in Omissis, alla
Omissis, rappresentata e difesa dall’ Avv. Giovanna Creti
(CRTGNNB3H43B180B) PEC: giovanna.creti@milano.pecavvocati.it, del Foro
di Omissis, ed elettivamente domiciliata presso il suo studio in Mitano, alla Via
Fara n. 30, giusta procura in atti,

CONTRO

Ministero dell'Economia e delle Finanze, Commissione provvidenze
perseguitati politici e antifascisti.
Avverso

i provvedimento 23.10.2013 n.93360 della Commissione per le provvidenze
ai perseguitati politici antifascisti o razziali che ha negato alla ricorrente
I'assegno di benemerenza di cui all’art.3, L.22.12.1980 n.932.

VISTL it R.D. 13 agosto 1933, n. 1038; il D.L. 15 novembre 1993, n.
453, convertito dalla legge 14 gennaio 1994, n. 19 ¢ la legge 14 gennaio
1994, n. 20; la legge 21 luglio 2000, n. 205, ed in particolare gii artt. 5 e 9; vito
it d.lgs. 26,8.2016 n.174;

VISTO il ricorso e tutti gli altri documenti di causa;

Sentite nella pubblica udienza del giorno 1.12.20186 le parti presenti.

Avv, Creti per I'attrice.
FATTO

Con ricorso depositato il 27.9.2016, la ricorrente in epigrafe, vedova del
perseguitato razziale Barki Mino Mosé nt. it 21.7.1911 a Tripoti, impugnava il
provvedimento in epigrafe della Commissione per le provvidenze ai
perseguitati politici antifascisti o razziali che le aveva negato 'assegno di
benemerenza di cui alf'art.3, L.22.12.1980 n.932, in quanto non vi era prova
che il coniuge defunto delistante avesse cittadinanza italiana alla data del
decesso.
La ricorrente censurava il provvedimento, documentando [a cittadinanza
italiana dalla nascita del sig.Barki, desumibile dall'essere figlio di cittadino
italfano residente in Libia gia dal 1911, dal certificato di matrimonio (celebrato
it 18.4.1945) dell'autorita consolare itafiana a Tripoli datato 6.3.1984 e,
sopratiutto, del decreto del Tribunale di Mitano, sez.IX civ., 29.1.2016
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divenuto esecutivo il 12.2.2016, attestante recepito nella depositata copia
autentica dei certificato storico di cittadinanza 21.3.2016 del Comune di
Milano in cui si certifica che “Barki Mino Moisé venne iscritto nelfanagrafe del
Comune di Milano dali’11.12.1968, proveniente da Tripoli come cittadino
italiano (visto il decreto del Tribunale di Milano, sezione IX civile, depositato il
29.01.2016 e diveniato asecutivo in data 12.2.2016). Tale risuftava sino al
decesso avvanuto a Milano in data 4.10.1986".

Ne! contempo ['attrice comprovava le condiziani sostanziali legittimanti la
spettanza dell’assegno ex art.3, . n.932 del 1980, producendo attestazions
delf Universita di Torino 6.2.2013 comprovante l'allontanamento dello
studente Mino Moisé Barki dal Regio Istituto di Studi Commerciali per motivi
razziali nel 1938 dopo aver superato 29 esami tra il 1931 ed il 1935, per
essere poi reiscritto come fuori corso con delibera 28.11.1846.

La ricorrents insisteva dunque nelia richiesta di erogazione deif'assegno
suddetta.

Si castituiva it Ministero del’Economia e delle finanze con memoria
depositata il 24.11.2016, reiterando | motivi che avevano portato a suo tempo
at censurato diniego e, in particolare, it possesso in capo al Barki al momento
della nascita e successivamente dello status di mero cittadino italo-libico ed it
non possesso della cittadinanza metropolitana o piena, ben distinta dalla
fegge e da Cass, sez.un. 31.7.1967 n.2035. Evidenziava anche che il diniego
era stato confermato in anatoghi casi da C.conti sez.l app, 356/2016 e sez.lii,
n.88/2016.

All'udienza deli’1,12.2016 le parti presenti si riportavano alle proprie
conclusioni scritte.
DIRITTO

La questione di diritto sottoposta al vaglio di questo giudice attiene
all'applicabilita alia ricorrente del disposto dell'art.3, L.22.12.1980 n.932.

Sul punto, occorre premettere che parte attrice ha pienamente documentato i
possesso della cittadinanza italiana in capo al defunto coniuge, desumibile
dall'essere figlio di cittadino italiano residente in Libia gia dal 1911, dal
certificato di matrimonio (celebrato i 18.4.1945) dell'autorita consolare italiana
a Tripoli datato 6.3.1984 e, sopratiutto, del decreto del Tribunale di Milano,
sez.IX civ., 29.1,2016 divenuto esecutivo il 12.2.2016, recepito nella
depositata copia autentica del certificato storico di cittadinanza 21.3.2016 del
Comune di Milano in cui si cerlifica che “Barki Mino Moisé venne iscriffo
nelfanagrafe del Comune di Milano dal’11.12.1968, proveniente da Tripoli
come cittadino italiano (visto if decrefo del Tribunale di Mifano, sezione IX
civile, depositato il 29.01.2016 e diventato esecutivo in data 12.2.2016). Tale
risultava sino al decesso avvenuto a Milano in data 4.70.71986".

Tale assorbente ultimo documento porta a superare iniziali incertezze della
preposta Commissione.

Nel contempo l'attrice ha comprovato le condizioni sostanziali legittimanti la
spettanza deli'assegno ex art.3, |. n.932 del 1980, producendo attestazione
dell'Universita di Torino 6.2.2013 che dimostra I'allontanamento coartato
dello studente Mino Moisé Barki dat Regio istituto di Studi Commerciali per
motivi razziali nel 1938 dopo aver superato 29 esami fra il 1931 ed il 1935,
per essere poi reiscritto come fuori corso con delibera 28.11.1946.

Sotto quest’uitimo aspetto, secondo il prevaiente indirizzo di questa Corte (id.,

sez.Lombardia 26.5.2006 n.298), avallato anche dalle sezioni riunite {C.conti,
sez.riun., 26.2.2003 n.8/QM), ai fini della concessione dei benefici previsti
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dalla legge a favore dei perseguitafi politici antifascisti o razziall ed agli ex
internati in Germania, il presuppasto della violenza e delie sevizie di cui
allart.3, L. n.932 cit,, non va inteso in senso puramente materiale, bensi
ricomprende anche l'ipotesi di violenza moralte, che induce un intenso
grado di sofferenza, quale {'allontanamento dalla scuola pubblica perché di
razza ebraica (C.conti, sez.riun. n.8 del 2003 cit.), il timore perie
persecuzioni attuate nei confronti degli Ebrei, I'abbandono della propria
casa, la deporlazione dei propri familiari {Corte Conti, sez. 1, 11 seftembre
1997, n. 173/A), o, ancora, l'inibizione dall'esercizio di ogni atlivita’
professionale, ['espulsione da tutte le associazioni culturali e sportive,
I'espropriazione di proprieta immobiliari (Corte Conti sez. |, 3 giugno 1998, n.
162/A).

inoltre le sezioni riunite hanno chiarito che ai fini del diritto all'assegno vitalizio
di benemerenza il tarmine deil'8 settembre 1943 guale "dies ad quem" perla
consumazione degli atti di violenza previsto per perseguitati politici non pud
essere esteso ai perseguitati razziali, nei confronti dei quali la caduta del
regime fascista non determind !a fine, ma piuttosto un'intensificazione degli
atti persecutori (C. Conti, sez. riun., 25 marzo 2003, n. 8/Q cit.).

Orbene, anche nella fattispecie sub iudice & chiaramente riscontrabile dalla
suddetta documentazione prodotta e non contestata dafla controparte, un
univeco e probante indice sintomatico della predstta violenza "morale”,
avendo il consorte dell'attrice patito il mortificante allontanamento dagli
avanzati e proficui studi universitan per motivi razziali.

Va dunque conclusivamente riconosciuta a favore della ricorrente la
spettanza dell’assagno di benemerenza di cui ali'arl.3, L.22.12.1980 n.932,
con condanna della convenuta amministrazione MEF (in cui strutturaimente si
incardina la Commissione in epigrafe) al pagamento delie spese di lite,
liquidate come da dispositivo, essendo la domanda fondata e gia accoglibile
agevolmente in via amministrativa.

P.Q.M.
la Corte dei conti, Sezione giurisdizionale per la regione Lombardia,
rappresentata come sopra, definitivamente pronunziando, accoglie la
domanda, con conseguente riconoscimento a favore della sig.ra W. A., nata a
Tripoli, il Omissis, CF Omissis, residente in Omissis, alla Omissis, della
spettanza dell'assegno di benemerenza di cui all'art.3, L.22.12.1980
n.932. Condanna il Ministero delf’ Economia e deile Finanze al
pagamento defle spese di lite, che si fiquidano in euro 1.500,00 per spese
vive, diritti ed onorari, oltre spese generali, IVA e CPA come da legge.
Cosi deciso in Mifano, it giorno 1 dicembre 2016.

IL GIUDICE
{prof.Vito Tenore)

Depositato in Segreteria it 06/12/2016
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COURT OF APPEALS OF BRESCIA.
Judgment 3 May 1950; Presiding Judge BINETTI P., Rapporteur Judge SERRA; Basola c. Grignani.

Israalites - Reintegration of assets - Cancellation Action- Limits (Regent’s Decree of 5 October
1944 No. 252, date of publication and entry into effect of the Royal Decree Law of 20 January
1944 No. 26, on the reinstatement of the property rights of Jewish citizens, Art. 14; Royal Decree
Law of 17 November 1938 No. 1728, safeguard of the [talian race, Art. 10; Royal Decree Law of 9
February 1939 No. 126, rules for the implementation of Royal Decree Law of 17 November 1938
No. 1728).

Israelites - Reintegration of assets - Termination action - Nature - Compatibility with the
Canceliation action (Regent’s Decree of 12 April 1945 No. 222, supplementary and
implementation rules of the Regent’s Decree of 20 lanuary 1944 No. 26, Art. 18).

The Cancellation Action, granted by Art. 14 Reqent’s Decree of 20 January 1944 No. 26, refers to
real estate sales permitted between the dates of entry into effect of Decree No. 1728 of 17
November 1938 and of the implementation rules, referred to in Royal Decree Law of 9 February
1939 No. 126. (1)

The Termination Action, granted by Art. 19 Regent’s Decree gf 12 April 1945 No. 222, is modeled
on the ordinary action envisaged by Art. 1448 Civil Code except to the extent of the injury, brought
from half to a quarter, and is compatible with the application of the cancellation action. (2)

The Court, etc. - The legal proceeding arising from the actions of the plaintiffs herein, is
primarily centered on the interpretation and the scope of Article 14 of the special law in favor of
the lewish individuais who suffered the known limitations of a patrimonial nature; a rule which,
due to its imperfect textual formulation, lends itself to conflicting solutions, as is shown by the
various case law on this subject matter. Lastly, having submitted the matter concerning the
discriminated Jew to the Supreme Court, the restrictive opinion has been preferred, as the one
that would best resonate with the letter and purpose of the law, in the sense that the action
herein pertains only to the lew not discriminated against and in relation to asset sales for the so-
called available or allowed quota.

The Judgment appealed adopted a new solution because it considered the partial implicit
abrogation of the same Art. 14 for the subsequent provision of Art. 19, law of 12 April 1945 No.
222. (Omissis) :

The Court solution, like the other solutions (these, however, in part) previously
elaborated, cannot be accepted because they are founded on the inadequate consideration of
the problem presented to the new legislator, after the abolition of racial laws, with regard to
particular situations in facts and in law {de facto and de jure}, which had gradually originated as
a result of those restrictive provisions.

At first, after their issue, it is evident that the affected category had tried to escape from
or elude the threatened {imitations by applying the best possible conditions to the real estate,
especially the one that could presumably exceed the quota allowed {not yet surely determined}
with the procedure established then, but already approximately indicated with the Grand
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Council’s resoiutions on October 6, 1938), given that the forcible transfer would have occurred
or could occur with less benefits. After the decree 17 of November 1938 (the first [egislative
provision on the matter), these discrepancies were made more difficult because, although the
decree itself {which specified those capital restrictions in the aforementioned terms subject to
the further rules of implementation} was still not in effect, on the 21* day of that same month,
as was shown by the produced documentation, the notary publics were formally cautioned not
to register such deeds. Thus, there arose a de-facto impediment of free sale before a notary
public, but possible by private agreements that were presumably not registered to conceal the
discrepancy. This situation lasted until February 11, 1939 when those implementation rules came
into effect, as set forth in law decree of February 5, and of which Art. 5 should be especially
noted, which states: "Until the definitive determination of the real estate included within the
limits set forth in Art. 10 {(of that November 17, '38 decree), lewish citizens cannot perform any
deed of sale, free of charge or for a fee, or enter into a mortgage, with respect to the real estate
property referred to in Art. 2 {whether fully owned, or as bare ownership title or as an
emphyteutic concession); the deeds carried out in violation of this provision shall have no effects
with respect to the assets that will result to be exceeding the quota of real estate asset permitted
by the aforementioned decree of November 17, 1938."

The absolute unavailability {with the exception of specific authorizations} of the entire
real estate asset was established. Only after the required investigations and the subsequent
determinations of the quota allowed and exceeding and the decree of quota aflocation to the
aforesaid managing and liguidation authority, the Jew would regain the full availability of the
assets included in the quota aliowed, except if the first assessments findings would have resuited
in an asset comprised within the permitted limits, as a certificate would then be issued to the
interested party, containing a statement of the individual assets of which the {Jewish} citizen
immediately reacquired the initial full assets availability, as occurred in the case of one of the
Plaintiffs, Attorney Enrico Basola, who after the sales herein, came to be the owner of real estate
{land and buildings} included in the gquota allowed.

Therefore, after the decree of February 9th and following the mentioned procedure, the
Jew could freely dispose of this quota, while the excess was transferred to the [EGELI] Real Estate
Management and Settlement Agency], against payment of the corresponding price in special
thirty-year certificates at 4 percent interest.

Therefore, according to the law, we may speak of “permitted quota® or "available” quota
and of private sales relative to goods included in such quota, only for the period after February
1939, that is, after those implementation rules of the first legislative provision on the subject
matter. Far the previous period, the sales were relatively free {except for the referenced
impediment herein of notary public deeds of sale) and could also cover the entire real estate
asset. The transfers could be validly formed as the ineffectiveness was ratified {and limited to the
assets exceeding the quota allowed as they would come to be known after the investigations)
only with the aforementioned Art. 5 decree February 9th, which therefore pertained to the
‘transfers that would take place after the entry into effect of the decree itself, it being inaccurate
to assert that it had a retroactive effect. And in fact, it does not appear, let alone for the cases
examined herein, that the aforementioned management agency intervened to invalidate the
sales stipulated before that actual decree. It would not have been legitimate to do so because,
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as it has been pointed out, the true legal unavailability of the Jewish real estate assets occurred
only with the entry into effect of the decree.

This situation in fact and in law {de facto and de jure} concerning the limitations in
question, lasted until 1944. On that year, while the Royal Government of Southern Italy changed
its political regime and hastened to abolish racial discrimination, the Fascist Republican
Government of Northern {taly aggravated it, exacerbating the persecution and estabiishing the
totai confiscation of Jewish goods.

Not considering this last and more intense persecutory phase, which was intended to be
remedied by the decree of May 5, 1946 No. 393, which grants the possibility of claiming the goods
thus confiscated, and limiting the investigation, for the controversy that it sparks, to the previous
phases as determined by the aforementioned general laws of *38 and '39, it shalt be noted how,
first in 1944 and then in 1945, the Government the legitimate legislator was faced with the
serious problem of eliminating or mitigating the consequences of thase patrimonial imitations
for the relationships established during the reign of those laws. And so it first issued the
aforementioned decree of January 1944 {but published only the following October) with which it
granted, on the one hand and for the goods soid to the EGELI, the action of relegation against
the return of the securities received in payment and, on the other hand for the sale to private
individuals, the recalled cancellation action, on strictly limited conditions, in order not to upset
the aforementioned relationships that had been, by that time, consolidated for years and not
compromise toa severely all of the subsequent legal trade in relation to those goods that had
occurred until that time.

And in this first urgent remedial intervention, which situations among those aiready
indicated, was the ‘44 legislator concerned to regulate? Evidently the first one, namely, the ane
that immediately followed the fundamental '38 law, when we were awaiting the rules that would
have concretely delimited the available real estate, hence, the interest to reduce it to this limit,
at [east for the wealthiest, and therefore not the ater phase after February 1939, because then
the concern to escape these laws would not be appiicable as the Jewish individuals couid only
own the assets quota allowed, and whose trade was not subject to any limitation. And it is clear
that one should not be preoccupied with this subsequent situation: the full availability of this
reacquired quota could be preserved. It, therefore, explains why the cited Art. 14, allowing
"equitable" action would require the particular subjective requirement of the Jew affected by
those faws, the close causal link of sales to avoid the application of the [aws themselves {and thus
incontestable proof that is evident, sure, and precise) and the particular object of this transfer:
the assets presumably subject to forcibie transfer: this is the meaning of this sentence, "reduce
their own available quota" that one wrongly wants to refer to the permitted quota, this
delimitation is only relevant for the following period to the implementation phase of that first
fundamental provision, as it was underfined, and that in order to pertain to assets that were
freely available, there was no reason to subject, in the planned reinstatement to that special
cancellation action. Nor can it be inferred that the Jew could bring himself to sell all or some of
these goods for fear of other restrictions {(and hence the reason for avoiding the above laws
would be applicable}, since there are no concrete such suspicious conditions, except by the end
of 1943 and in regard only to the Northern area under the German dominion, where in fact the
following January the most serious persecutory provisions were issued and were not considered
(nor could they be} by contemporary restorative rules of the legitimate Government. But even
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aliowing the possibility of sale of the quota allowed for fear of further limitations, it cannot be
denied that this mere possibility (also in relation to the other areas) represented, within the
scope of overall reparations, the less serious side of the problem, as it was most urgently at hand
to resolve due to all the sales that the Jewish individuals had hurriedly carried out before the
restrictive sanctions were actually implemented, and that with the contrasted interpretation
would remain excluded from the cancellation remedy: which should not be admitted because it
is absurd fo think that in this first favorable intervention, the most deserving situation of that
particular protection would be omitted.

Therefore, the action herein comes to concern those affected by the racial laws, i.e. those
who, under the same [aws, were subject to these limitations and that to escape such limitations
they were induced to sell all or part of their assets, which could have been assimilated by the
Management and Settlement state agency.

However, as it was noted, especially by the category concerned, that such protection was
too limited while the situations of economic subjection deserved special consideration, for the
purposes of reparation, in which the sales of the period subsequent to or prior to the
determination of those quotas and also those prior to the entry into effect of the first fegisiative
act 17 November 1938, but after the racial directives already issued by the Grand Councii, so the
legistator intervened with a new supplementary and amending measure, the one mentioned on
Aprit 12, 1945, No. 222, which, among other things, provides for the aforementioned termination
action pursuant to Art. 1448 et sequitur of the Civil Code, with only the variant of the measure of
the injury compared to more than a quarter of the vaiue of the sold good, rather than more than
half, as in the ordinary regulatory provision, so that next to this remedy of more genera! scope is
a more limited one, in the subjects and for the object of the cancellation action pursuant to Art.
14 of the previous reintegrative law, as it was duly outlined herein. This fragmented legislative
solution to the problem without a more organic coordination {such as, for example, had been
operated by the Allied military government with the general order No. 58 in May 1946 for the
territory of Venezia Giulia administered by the same Government}, may not be satisfied, because
a more extensive protection of the cancellation would be our ideal goal, that would be inclusive
of ail the cases in which there was any sale, after the announcement of the measures and racial
limitations, under the thrust and the worry to evade or escape, just as it was foreseen by the
aforementioned allied order. It is clear, however, that having eliminated the restrictions
contained in the corresponding Art. 14 mentioned above for the time and for the subjects and
also for the object, it is not possible, to reach the same result through interpretation of the same
Article The interpreter, indeed, must seek the sense of the rule of law through the proper
meaning of the words, according to their connection and reference to the legislator's intention
(Art. 12 preliminary provisions).

According to this fundamental rule of hermeneutics, if the said Art. 14 speaks of those
affected by the racial laws, which in order to escape from them {that is, to rules in effect} were
induced to sell, in order to reduce their share of property availability, means that it intended to
admit only in defined limits the remedy of cancellation and this in order not to seriously disturb
the constituted relations and the interests of the third parties not guilty of the State's persecutory
action.

And if the Italian legislator believed, after the weaknesses and technical imperfections, to
leave the phrase unchanged in context, it means that the reasons for those limitations still exist,

ILFORO ITALIAND - Vofume LXXIV -~ Part 1-24.



Case 18-634, Document 52-2a8526%2018, 2311735, Page21 of 54

since it deemed sufficient to complete the reintegration of which the collateral action of
termination is in question, as contemptlated by the aforementioned Art. 13. And if it tends to
eliminate the consequences of sales made under pressure of the need that the counterparty had
used to take advantage of it, that is, in relation to the disproportion between the services of one
party and the other, as a result of such necessity, it appears evident how such a remedy can
gradually contribute to the canceflation of the contract itself, possibly spoiled by consent for
malice or violence, contrary to the thesis of the appealed Judgment. In fact, one may be induced
to execute a contract due to the malicious or violent behavior of the other party, but also for the
necessity of which the same party wants to profit and it is obvious that in such cases the remedy
of the annulment and in substitution of the termination should be invoked.

Therefore, there in no incompatibility between Art. 14 and Art. 19 of these laws, referring
to the first to the particular subjective situation {psychological} of the contracting party (the Jew
affected by the racial rules that he cares to dispose of in order to escape this rule) and the second
party to the objective situation of the contracting party's need of which the other party has
benefited: situations that can be concurrent and that make it worth it to justify the appropriate
application of the corresponding remedies.

Nor is it worth to note, as noted by the Court itself, that the second action would then be
practically useless if it were given the possibility of application of the former, to which all parties
would resort for its subversive effects (especially today due to the disproportion in the value of
the notable monetary devaluation), because the experiment of one and of the other action
presupposes different subjective and objective requirements, in a more rigorous sense for the
first and more generally for the second. It is sufficient to mention, in particular, the necessity of
the recalled strict causal link between the restrictive law and the intention to remove it, which is
not necessary for the exercise of the termination action, which in the precept de quo is certainly
modeled on the type of that ordinary, less than for the extent of the injury, as has been noted
above, having been expressly referred to the rules concerning it {Art. 1448 et seq. Civil Code}: the
remedy takes on a special character of favor only for the entity of the injury suffered.

And since in the sales referenced in the subject herein, the sellers recognize having
received the fair compensation price of the time, they have only invoked said Art. 14 which
however, due to the foregoing considerations, cannot be apptied. In fact, it deals with sales made
before the entry into effect of the decree of 17 November 1938 and previously also to the known
impediment in fact of the notary deeds of transfers. And since the same sales remained fully valid
even after the successive implementation rules of February 1939, it ensues the incongruity of the
reference subordinated to the reason for ineffectiveness provided for in the aforementioned Art,
5 of the same rules, which, however, may not be reconciliated with the deduced thesis "of the
conversion of juridical refationships into the law which replaces it”, which does not particufarly
need to be rebutted here due to the all-encampassing nature of the aforementioned finding.

For these reasons, etc.
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(1 - 2) The norms with which the fuliness of civil and political rights have been returned
to the Jewish citizens continue to give work to the interpreters.

The question of which doctrine and jurisprudence are above all concerned with is that of
the applicability of restitution provisions in favor of the discriminated Jewish individuals. Except
for a few isolated Judgments {Court of Torino 16 June 1947, Fora it., 1947, |, 952; App. Turin, 8
July 1948, id., Rep. 1948, item Israelites, No. 10}, the question was narrowly resolved by trial
Judges; the Supreme Court has pronounced rulings on it lately, in the same sense (Cass. 18 luly
1949, No. 1857, id., 1949, 1, 1055, with note of referencas).

In the noteworthy sentence published here, the Court of Brescia is concerned with giving
a rational interpretation of the purposes and, therefore, of the limits of the restitution rules
pertaining to property assets; and, in our opinion, solves exactly the issues brought forth before
the Court.

On the first one - against which deeds the cancellation action may be applicable as
granted by the Art. 14 Royal Decree Law 20 January 1944 No. 26 - there are no precise case law
precedents, although in some Judgments they are implicitly resolved in the sense that the action
is not applicable to the acts concluded in the period prior to 17 November 1938 {Court of Mantua
22 July 1947, id., 1948, 1, 585); and indeed, before that day, there were stilf no citizens of Jewish
ethnicity affected by racial laws.

However, there are some legitimate doubts about the negative conclusion reached by the
Court of Brescia {only, hawever, in the course of the statement of reasons} concerning the
admissibility of the cancellation action against sales following the entry into effect of the
provisions implementing Decree 17 November 1938. If it is true, in fact, that with the decree law
9 February 1939 No. 126, it was stipulated that the sales of real estate were unproductive of
effects with respect to the goods that would have resulted in excess compared to the quota
allowed, and that possibility of partially evading the persecutory laws was eliminated, which had
certainly occurred in the interval between the decree 17 November 1938 and the other decree 9
February 1939, this does not mean that, when that possibility was no longer applicable, the need,
required by Art. 14 of the restitution law, to avoid the application of the racial laws should also
no longer be applicable. The need to discard the quota subject to forcible transfer always existed,
because it was clear that the EGELI, in addition to paying under the special securities provided by
the law, would in any case have paid an indemnity lower than the real value of the assets. If then
the Jewish individuals affected by the racial laws, after 9 February 1939, had been induced to sell
pushed by this necessity, in the unfounded hope that the sales would go unnoticed, it does not
seem that the action can be tied to them without betraying the intimate purpose of the law,
which is precisely to encourage the repurchase of real estate assets, which the persecuted parties
had disposed of in a real and true state of moral coercion (see, in this sense, the aforementioned
sentence of the Court of Mantua).

With regard to the termination action granted by Art. 19 Regent’s Decree 12 April 1945
No. 222, we should note the clear position taken by the Court, in the sense that it is the normal
action of Art. 1448 Civil Code, with the concession that the injury must be more than a quarter
and not half of the value of the sold good {see the matter of the Court of Bologna 14 January
1949 and the Court of Milan 21 October 1948, Foro it., 1949, 1, 739, with a note by BORGHESE).

About the compatibility of the action pursuant to Art. 14 with that pursuant to Art. 19
there seems to be no doubt; it is indeed a question of different actions in the conditions, in the
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scopes and in the field of application (see, in this sense, SBAIZ, in note to Court of Modena 9
February 1948, id., 1948, |, 1005}).

The action pursuant to Art, 19 - as can be inferred from the clear letter of the law - is
finally also granted for the sales of the period 6 October 1938-17 November 1938, i.e. the period
from the declarations of the Grand Council, in which the persecutory measures were announced,
and the first provision with which they began their implementation.

In relation to Art. 19, there is finally an interesting question; if the termination action, for
the period indicated above should also be considered granted to Jewish individuals who were
subsequently discriminated against. The affirmative solution seems preferable to us: if
discrimination did not yet exist, it is clear that, for that period, no distinction can be made
between discriminated and non-discriminated individuals (see 5BAIZ, in the afoerementioned
note}.

P.P.
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N3 poizelbo, infine, avere aleunn ixftuonaza, nolla pro-
FEnil Sunss, la evonluslmente costiimita depulatio ed cwliumy
del iritties, 1a quats, soonude il pitt Tecents insegnamoento
dal Supreme eollogio, non potrcbbe mai vonir meno ner
if nott ueo, noccssilando Diveoe un nife formale di seon.
saorazione sesonde i1 diriite eanonico, T1 Tribunale rilavd,
infatti, nells impugnuta senfonza, oo In sontebata legit.
tinusdune A sgive dol Mivialero Siante, uggi appelinnie,
sosaislovs i relozione alln cchiesta di peslitneione del
Leittico wlla Ollesu puwr esacrvi riesposto ole « viaba dat
pubblleo v, & nou anche qrals ogpetto A vantrasione dei
fadoli, neo epettsbdo nlo Steln dF Tar ealore up diritto
ded pEondre v quanto oqelnsivamongs elifnente wie s biTin
mlighoga, Por talo sinledzlone eapliviia, ' Avininishzasions
nppelante gan at & dolily noll'nila A nppollo o it i
fpan @4 speondo grado, ioh facoudo nenveho. 31 (A0 vagn
isetnno, er mods nin opid dsgartasioue jn proposilo do
vrebliy considararsi ormat preclusn o tenore dell'nrh, J40
del eodles 3 wito, (Omissia}

Por: questi motivi, ooc.

SOHTE EAPPELLO §1 TAESGIA.

Bontenza 9 maggio 1950 ; Pres, BingrTr P, Lab. BERBA ;
Bazels o. Grignand,

feraetiti -~ Nelntegrazions patrimonlnle — Axlanns d'an-
pifomionte — Bimitd (D, laglsl, Inog, 8 oltobre 1944
6. 262, publlicasione ol enlrats in vigore del ro 4.1,
2 gannale J934 n. 28, snila raiplegragionn nel diciti
padvimonjalt del piltzdini i resza ehrafea, ort. 14
r. d, 1, 1§ noyombre 1038 o, 1723, difean dolls reesg
HaHuna, ack, 10: v 4. L 8 febbraio 1838 v, 128, norme
drattuagions dal v. . L 17 sovembre 1988 m. 1728),

faracliti — Helntegenzione palrinoninle — Azione Al
ropcissione -~ Noatora — Cuoronpailbilits cen Pozione
&f pranttaments. (1, legiol, Inog. 12 agprile 1045 1, 222,
norme semplnnestart Indogeative o di alluwpsione del
d. leglal, lzog. 20 geonaic 1044 n. 20, ad 19).

Duslong di sunullamends, concesoa dull'art. 14 daorsip ls-
giel, Tuog. 20 wonnuiy T34 n, 86, & vifevisee alle alle.
aiziond {mmahiiiart sonséndits tre To deta df ondrafe in
tigors det deor, T¥ upvembve 1938 w. 17238 ¢ dells powr.
ma di aitunsione, & ond ol . d L 9 feblvale HI39
w124, (1)

Larions di veselesions, concewsa dall’ard. 19 deorsle  logish
tumy, 12 aprile 1046 w288, 3 aiedetlale sull'aslona or.
ditorte providde  dollarl, 1448 cod, viv, mens oho por
Lo wedsura della lostosn, poriaie dulln wald adun guncly,
ed & oompalilitle oot Vosoraiziy dali'ations di aunwlle-
memip. {2)

{tf} Le herng con I quull & alale restiluiia ol oifludling
di puety shralds In plonmza ded dleltt] olelli o polliiol soutduyans
w dur lavoro ogit intorprot.

T, quegldonn dl cui fuors f sano aopralbulls aceupate doi-
tiina o glurbspradenss & guotly Jufappheubilith dolls dluposi-
shonl resflsuterle 1n fuvors deght sbral deoiiralunbl. Maso, anlvs
yusleba isoluda sentonza {Toib, Torine 16 gingno K04T, More #,,
147, 1, 9434 App. Toring # Tuplle IREB, 4}, Hep, 1048, voos
Iavaeltl(, n, 10); & elole ruoife platrittlvamonie dab ghedtel di
werllo ) py A edha st & prousoeieén de nillmg B Bapremn coite,
ol medpimo eende {Case, 18 lnglio 1049, n. 1BET, iF, 1048, I,
1088, com note di sishiaml),

Nolln notavola soalenzs gui pabBlisatn, 1 Corbs di Bresobs,
sl preogorpa di dave uns rszionale {nbuiprétations degll scopi o
qulndl dol lndi dolls nseme realitntoria s contansta prbrimo.
piale 3. o risolys ssalisments, 8 nosbro avvigs, In questiant che Jo
grant akato acttoposta

fully peims — contpa quell atti sla proponibile l'szlone di
sonollonesls concesai dsll'abb, 3£ r, desrete léggo 20 gennaip
1944 o, B — pon e visuileny preclst prevedeniid glucisprnden.
giall, sebbeno [n qunlohe santenes esea sin Lmplidbuments rlagiky
nal gy obe Fuslone non § dats mei gli abtd conslunl nel potleda

La Certo, coo. — La conlrovemsin oai Wan dite Trogo
lo arioni degli wbiorl werle priveipndineile sull'bitsrpre-
tasiono ¢ sulla portata delln vorma dull'srt. 34 dalli hegpo
speoinle A frvore degli obret ce sublrone 16 wote limi-
{ogioni i carattera paliooninle o ntrma sbo, por Le sun
iopoeintin fortmalarione, s proala n sonbsstandi Rolasioni
comp b dimostrado dalla warin ginvispeudonss fan inndaris,
Gavostile goche da vilimo la Buprama ecorte in guestiono
wipuenlaly ohroo  Qizeriminado, si & profesitia Mnpinione
webelbiivn, cvinn quella che sarabbe pit shpomisats alls
lettors o ally fualita dellas feppe, nel senso eied cho Fazigne
da quea spolat sglo all'sbioe non diserimhiade ‘ed in rguude
ad siongzioni di boni nella guota susiddetds disposidle o
wonsnihita,

Iinppolindn senrenza b adoblato unzx setiafone auova
poralik fin ribenubo ln parziate juplivila shropgazicne Adlo
sloseo s, 14 pov ln auocessive disposzione doll’ert, 19 legge
i3 oprile 104 u, 228, (Dwidtsis)

L saluzione dol “Iribwale somo le olbre {gqueate Lut-
bavin In purle) procedontsments elrliedita non possono
donghersi porsid forulste suily eonsiderasions gon ade.
puhn del problona gl et & prosonbale wl mugvn dogiple.

ankeriore pl 17 novembra 1908 (Tril Mantove 22 logHo. 3047,
i, 1048, I, R86); ad jovers, prima di quel eglorme, non v
arand Bunors oitbndlni jtalland dl cazEs ebesicn dolpitd de legps
yazzinil.

Qualecho dnbhle & tublavie leello moplfestors wleen lo con-
cinsione negalive cul giunge In Curle 4l Oreyeln (vole, pemdiry,
nal corsn Aaila molivasione) clroa Famudasibliiith @ell'ueione dl
pupnllnmenia conbee 1o nHenazionl pupcessive sl enlrats in vl-
gare delle noyma di abbusglers el deoizto 17 novembes 1533, Bu
A verg, Infalil, ctie oon i decreto leawe @ felbeale EURO n. i20
venne puncito ohe lo nlvaoxiond & imaobil enuo fmproduttdve
A1 aftetud wispelto 3l buul obe sarobbero riaulbabti Ln seandanza
Tispatle aile Juots cunpentlls, & venne qulddi oliminets quetle
posalblibE di prrslabnoute e Jepgi i lowds, olin v

wpa serbamenbe ks el Indeevells fra 1t ciue'rei_.w 17 wavemlre

1138 » UsHao deoreta B fabbraio 1988, old non slgnifea obe, ve-
nonde meno gnella possibillih, dovescs cedere anchy Ju seconifd,
righicsbs dediarts 14 delln Jeggs restibntorinm, i selirgret ail'ap-
plioasiog delle teggd razxial, La nosenilth ab disfars dulfe oot
sollapoali p brasfarinente coattivo Jnlavi smupre, parohd cn
gilvre che VI.gedd; oitre o pugars con gl ppeciali titoll pre-
visli nella loggo, nvzebha dn opnd caso corzigpodte ana tndennith
inlerlora & soale vajore del benl, Ba quindi ghi cbrel aclpiti dalle
legp! taxeindl, dopo B fobbralo 1488, al Indumers o vondors
spiubi da lulo necessith, nello pur infendale sporanva cho o yen-
dite paosasesero |nssmervate, non ol sewbra che Upzlone pomst
vager lora nognla sanes Leadive Pintlmo dcopo delle logge, che &
propain yulio W fuwodro 31 slacyuints del patrimoule inungbl-
Linga, Aleuld perasgnlingt ai oranc diafbhl in wn vére o praprie
atato i coetcintone morala (vedi, in tal sondo, in glk oitata won-
Lomea det Lethennie di Manbaval.

Por guanto rgusrda Pazd di repuiesion aza dal-
Forf. 19 d. lsgiel. luog, 12 aprile 1946 p. 222, & da rifevaee Ja
nelba presa di poslzions della Onrla nel sahao the si tratéi della.
notmale awons doiart. 1448 cod, civ, nou la faciilbexiane chala
lopiona debbn esrer supeclors el quarte o non alle ipeth dal va-
fora delle poss pfistisle (vedi perd in proposllc Treb. Bologna
14 gennain (40 @ Trib, Mlane 21 otbolrs 1948, Pore it 1948,
T, 739, ron wota i RonoERsn)

Ctivon e compaidbilith deli'axlons ex orb k4 con guelle ex
arb. [0 not ol zombrea pogsann esservl dobhbi s el teatta, Lnvere A1
aglond divarse vl presupposbl, negll ecopl @ ol tumpo al appll-
caxlonn (vaidl, iy tol sonso, Hpats, In uote B Yrik. Medenz 0 feh-
brelo 14dH, €, 198, 1, 1006}

Tinglons ex #tl, 19 — come 85 dosums dula chiare letlern:
dofin Jogga = & Lofnu muprasents arnnsan b niee 1 plienn-
alond el porlady ¢ olobrs 198817 aavinilwo 1088, o cidd dol
peviulde cho va dadle dlsifayapion det Graa senslgh, By o) fo-
rond BbHunEnts lo tadiupe posavitoris, o 31 wHmo provesdi-
medla con wil 87 divda ntzio alle fomm aliynwionws,

Tu volssione wlick, 10 eslnby infind unw ipinreapants qoe-
atiome! so Vuefong di resciaslons, per i periode an indlsalo, dehba
tptanderal ' oonceese ancho agll ebrel che vemmero puccossiva

" maonto dlesminstl. L seluzione aflermntive of fetabra prefor:

pila: 88 I Glserimidezione nots aelatevw ancora, & avldents ohe,
per quol perindn; aun pod farsi dbwdnvions alivmi fea disorimi
neb @ nog dlsedimdondd (yodb in proparilo Snagm, nella nota
dgpro vitata). .




aholizione dylls loggt raesigll, son digssile alie
Li faito o di divitdo cha 9] aeang o
qualbs disposizioni resbrld-

Lare, dopro 1" 1
gurlicelnrd aitnagioni &t rilooo
e dutorsiinali & repmla di
i,wei.u uns pH Lstap, dogio i1 lovn mumngio. 4 eviilanta
come fn ealoguvin ooipitn ahbia corcado dl_ slugeire o i
wobbrarsd alle minneckale fuitagioni t_ml reﬂ.hzxur!l alla mi-
gliort  eomdiziont posailill da pmpn_ul-_fm intnabilines, .
piesbintte quedle cho potevs presutiibilinends uuw‘lnfu i
quula sengeniila (non  aneora sisumuierie delarmina
eon ln progeduss i poi plabilise, ma ik approssimativy.
speily indipala con le deliboruzioni eitobrs ‘]9331 dal
€hran conujglio} date ohe il Lraarerlm'ﬁm.o oomttw.o a mn.
rebhe optrate o prtule apersre con nmMor vintoggio. Dopo
1 dasrele 17 novewbin 1038 ([_)rimr{ provvoedisents legix.
alive in mpterk] codesio evaalani forono yese pie My
fioili pereli, puv non oksendo ancora in vigove lu shesso de.
eroto  (ahn preciave gualie linuitaziont pn.tnmm_}_la.h nei
sewni migilatll con meeven dells nlteriorf novme di silug.
wione), 1 habsi fuconn difidati il 21 sleaso Todc, come ri-
gnlén. purs della prodolia dosumentazions, w Q0L rogate
atdi siffofed, ol socsy wn im_{mdimnnh)‘ Ai falba 4 )i
here allepizioni eor Vintaevinslo di nolile, wd  Possihili
con privele sérfliure prosumdbilmente don rogiblmbe e
oceuttare Vevngione, Unoste sitvaxione ol probrasen fing
allf11 febhraje 1930 quando esirarone iy vigors quelle
norma 34 aftuazione, di eni ol decveto legge & fobbrain
atosse @ del guals glova ricordars in paslicelare, Pail, &
aho reeita : « Fino alla definitiva dotermiussione dei honi
jminobill comprest nol Mmitt d1 eud all'wet. 10 {§ detin
decrato E7 noverabre '38), i cittadini 4i rowze obraiss non
passens sompisre Bloun atto di nliewnzinue o lilole gra-
agito od yperoso o di coptituwione 4F ipotess, rolatilvie-
ments 8 beni immobili di eul all'wyl, 2 {ospin possedutd
i #bolo di proprivtd, piens o di nuda proprield o di cances-
sione enfileuties}: gl sili compiuti in violazione Wi que-
sla disposto sono impeadattivi a1 slfotdo Tispulte al boni
ohy rissHernune eccadonti bn quotee & patrinvonio Linriobi-
licve consentitn dui cilaty decreto 17T novombro 1638,
Voniva post rtabilita Paasciuba indisponibilitd (salvo
partloginri  wudorlzzeeionl) deil’iniers patriimenio imme-
lilinre, Bole dupy i proviati acosrlamenti o lo anciessive
determinagioni dells quota nonsonlita ed eccedento ad
H depreco di stlribuzdope di questa oliios ol auddesto
ante di geati o Hoqnidaxlons, Pabreo risogwstuvs 1a
piona disponibilltd def beni eamprenl nelis quota conpentily,
silve chy dai primi accertamenti forss Msulbato an pair-
menio Tentrania el Hmndil zoogenlii In quante venivs
allera rilaeciato ellinteremsalo, dal compstents uffico,
unr aliestneione contenonte Pindieazione ded eingoli benr
di eni vogquistovs pubilo In sbessa picnn disponibllied,
eome. Bl b vexilicalo appunio ued riguunli 0 une degh
atorl, dol'ryvacate Burice Dasols, H guale dope b alic-
naziont it contosbe vosue & riseitaro propristaric ¢f e
bilf (totreni o fabbrientd) coiupred] nella gquobn eonrentitis.
Qidedi, dops 1] dooreto B fabhraio o & wegaila de)lor
curdobn procodura, Debreo potevn Hberamente disporro
di tolo quuta wentre geella eccedonte midava trasforita
all'Eyreli, contro prgmusnte el corvigpuilive  presso
In eposioli sertitiondi trantonnpll ali'inlerosss dol 4 per conlhe
I"urtn.utu 4 ponal di legpe, #i pud parlare « &1 grots con-
somtilany o wdisponibile s o i privale alionazioni relative
 benl compresl i quotn siffutle, snlo per B peviode suc-
esaslyr af falbenio 1034, asntn dopo Guella normo 1 jbun-
Hione ‘}"I prime provvedimeste logislatfyo in matotin, Por
i perindy antorlers lo sHenszioni orene  rolntfvatasnto
lihuru_ {adve §F oolute ostuonls i Tulfn por § tensforfmontl
notarilh) o potovase sigunrdare wsoln tuite U palrimenio
Immobiliary, 1 Linpisd poloyaio  ayvenire viliduuen o
Jl-n ‘F"m‘"’.. Vinstloacin vonne sunpita {o Winitnboiwgats 1
‘;ﬂ:*._ ut;l;:-udan_lﬂ I gnola conspubitn qoall snrelihers vooubi
"‘;.'; ‘E{‘:!c';; i nubl seeartamentd) sofo ol survigoridste
> S;hts sif“‘-'i-"‘ﬂm. cho pereid obbe riguarde ni -
o nloag ﬂ;“:‘_ﬂ!ei‘o effabtuaii dopo fanireta v vi-
T i,;’;‘_‘_‘i'-o. non ossendo catdbo naserive i
; © Slebbo ratrontive, Hd inbab non danlta,
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6 banbo meke per 1w oreroe, alis i) apddebbo onda &
gmiuiuim ali Bfervomte per invelidare To aliensziooi .
pitnda peiini dells sleish deevoli, Non sacabhe shdh Togif?
tito o farlo percld, gome Al l\‘ri)w:d»?. Lo yevn iudisnni.
Bilikk ghovidion dal purlrimeie um_nuiuihm: gl obrei wi
wireh sslbnado eon L eudeats i vigors dol deorsle,

T Codunth mituasions i o o il dirilo T nrdine alis)H-
rbbazimd i cud betinsi pordnrd fine ol 3044. Ly bils apne
weenbe b Governn redde detlTniin wmeridionnlo, mibato
il repiene polilice, siongptdd el abaiive Je dissoiminepion
parziali; quello aopubblicnno fnadiste dol Nond b wgreavd,
naspremlo In porsdensione, In quante [u dispodla Ia senfl-
won lotnle dei beni degli ebroi,

Non eonsiilerpude gaesta vldimn pid inlonse fuse perse-
ptiinrii, cui e intose parra thnetdin ool @esrelo 6 magrio
1046 p. 303 ¢lin eoneedo la poanililith di rivongicore i honi
cod eunbisentd, o Heitaniln Pindagho, por I controrvomia
plie ato ocenph, slo foal nulorioed gosdi detorinaie dills
sinldelto logpl ganevnll dal'38 a del 39, & dy vllevare enme
al iegeintere del Guverno legilibuo ui as preeentato, dap.
rima nel 1944 ¢ guindi nel L1940, i1 pravo priddeion A oli-

mingen o di attenttare to eonsepuenss di qualle lmithzloni

pririmoninti por i rapporki  vogfituitl duranie Mmpero
i qiete loggi, B eosl omand soxipaile il meecitsioe decreto
del gonnaio 1844 (ma pubblieato solo nollaliobre seoces-
sivo) wen it conepeo, diwn [lo o por 3 bent codedi als
ol Paaione @0 celrovtosions  conbeg  eosbitoxione
dod ol sloovield In pogunenlo o dall'slles, plar ko alioyn-
ziowi p privatl, Ja rieordabe sxione Jf annullaibanio o eon-
dizloni fullevina rigororamenle linilade, per non sgonvolgire
renglallpy i awldeiti mapport! nrmnd conealidold de jind
u ity nom comaprumetiors BopIe gravomette tatte il roe.
cossivo commarca ginridico olia fn prdine o gnei heni ki
ara delerminaka,

Lt in goasto prme wgente fnforveile ripiodon quili
aibameiond, A quelln prejodicibe, §i Lyduntore dei 44 si

‘prececupd i regolue ¥ Bvldentowente ko pina owein

uetly, muedinderoents suceesaiva alln legge fondauran.
tirle '34, qoendo & arn it nbbess delfe dortne che pyrelbaro
vonnrotamanta delimibato i1 patrimonio immobilisre ‘dispo-
nibite, emife Pinterosms flinata o ridarie, afmene, per

1 pih civeki, ¢ taki lwilo, o non quindi 1o fasy euscesniva.

al ool 1039, porehd allien la proocenpazione Ai woi.
Eeapni o debbe Rogii mon polovi nvorsi in guanto gl shrel
pofovany golo posasdern 5 bend dells @eobn soiwentita
ol ] eub sosnmoreie von orn soggolte nd alounp Hwiko-
gigng, Bd & oliare gowe ynosty sucosarive Hiluazisne non
dovesa precssupnre 3 riocgolstoto s plenn disponibibity
i bale quotn easn potevn assere conservada, Bi apioea peroid
petchd § sitnte npl, 14 nel sonseulire U'azipne wequmw
rivbiads il purtleelars rogquisiéo suggoltive dollobree el
nilo du sgeelbe Tyged, lo ateollo owse oanania dolPpliena.
slouw pee polbrared all'spplionzisns dalle logpi alopss {o
ooal Ju prove incoslesiabile oesla evideuls, slemn o pre-
cisn)  Foprolio particokoe &1 guestn alisnaciones ; i1 pa-
tritupnio finmobllinee prsumibitmenio. voggotio ol bnwfo.
rimentn contfivo : queals significs In Joenzione adoparatn
sriduziony dcolle propric quote di disponihiliths e n
torto gi vuole da alto riferite n guote consentita, dalimi-
tezione codesia rilevante solo per il pericde mnctcasive
slls fare di atbnosione di quol primo fondamondsle prov.
vedlinentio, pomo ej 3 disvsi poste -in eviden#a, e che per
essae rolativa & beni @i ouf i poieva Liberamonte disporra
non y'orn mplous di assoggollarve, nolia provistn roinye.
grdgiotie o qnalin gpoiale axione df anoiltansende, No
vale addurre che Pebroe petova jndursi o vesdore (nil
o perle di tali boni por timwere dj plive restrizioni fo gujwdi
operente anche qui i metive di eotbriral olis logpl snd-
detlo}, poicld in concrelo non 6 vorifionrono ifutto condi-
aiuni di sospoilo ve non alla fine de} 1943 & in yviguarde aila
50l vonn de) Nord soggettn af todesehi, dova Infatti nel
gernaio suceogsive furcud omaoats I ricordata pit gravi
disposinioni perascuturis o als non furens considerats (nd
Io putovano ossere) dulle sollompurisica noymy iparsbeiol
dol idavarna legittinn, M onelts puunessu s possibjilid
di alisnasfoni delly quata vonvesitiie sobia b spibu Ol pu-




vonipte ullerfori limitazieni, non & pud negare che eodo-
sta mern aventualith [pure W relagione alle nltre zano} rap-
presoutosse se) quaies vipneatern i late wene prave i
goaidenin whie sF peofilava pidt urgenta da ciselverd invioe
praprio pec futbe by wlenavivnd el g albiel 8 erato
nftretiafi ud effobiiare prima olie fomsero o eovovelo al-
ingde Ja predizpoite wanzioni Hivilalxed, o dhie e linker-
profagione  mmirasinky voaberebbore eseluse Al viwedin
defl'wmmllaments @ oid eho non & dn amnettorsi oichi
3 assurdo pousire i In questo prine interionie 8i fa.
vure efe sleta pretormessa In sibugzivne migglormente
maritevele #i guella parlicolire inbola,

Biehd l'osione dp gue vieno s xignardsre i colpis
dallo Jepgi raszinti omsin quoiti she, piy lo abcese ey, armig
sopieodtt o delta Hndlarioni o chie ger sfuggivo & Gt Rmita.
wionl 8 siano indoltd ad wliomive tutie o parle dei toro pa-
trimonio, ohe avrebbo poluto eesers nppreso dnl ereande
sul atainle 8 gostions o Houiduwiane,

Eusondosi perd sllyvaly, sapinfitnibo dafls eatvgoria
inlerossadi, oho sifhdbn  bdlela ene Groppe  ivesscritin
mentry wppsvivaun werilavoll i porifeolary  coosidern-
wlonw, 6i find vipnmgord, soslie le sltgaziond df soggeslons
seonamion, w0 wil si ora devate procadies alle dlienazioni
Aol poredo miceestivo od anteriote alla detorminazing
i tnlte yuole od albeort 41 quolls aatoemlontl sil'ehirain
in vigore Jded prime ablo loglslnlive 17 invmnlra 1H3R, na
dopa lo diretbies masiadi gih delibornte da) Gean ennsijgtio,
con il legisdadore igtorvenss son 4 nwuvn provvedineilo
sumplenpulare ol iulegiative, yudlo auecibabe dol 12
aprila 1045 n. 232, ehe, fr Fodlro, prevede In ricordads
nwione di roseisaions 6 gonel fogh ark 1449 e rgl. vod, oiv.,
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COURT OF CASSATION - Sec. I - 15 February 1960 no. 234 -
Pres. Lorizio - East.

Favara - PM Maccarone (completed conf)) - Adanti (lawyer
Tripiccione) ¢. Brilli (lawyer Andriani).

(Confirm App. Ancona 12 June 1958).

Prescription and forfciture - Actio iudicati - General
conviction for damages - Right to liquidation of the quantum -
Ten-year prescription - Effective date.

(Civil Code, Article 2953).

Damages - Generic conviction - Compensation action -
Judgment on the an and gquantum - Autonomy of the two
judgments - Condition of the judgment on the quantum.

Prescription and forfeiture - Suspension - DM no. I and 392 of
1944 - Requirements terminating after October 15, 1946,

Civil and Criminal Judgment (Report) - Res judicata in
criminal proceeding - Authority in other civil or administrative
judgments - Facts ascertained in the criminal trial - Appreciation
of the criminal judge - Binding of the civil court regarding the
legal value of the facts themselves - Exclusion.

(COL. proc. Pen., Art. 28).

Repetition of indebtedness - Immoral act or contrary to
public decency - Concept - In this case.

Repayment of overdue - Solute retention - Sum due to
balance on the basis of the act declared void for unlawful cause -
Payment to the conscious heir of the accipiens - Extension of
unrepeatability.

(Civil Code, Article 2035).

The sentence of generic conviction to pay for damages deriving
from an unlawful act, when it has become final, produces the effects
indicated in art, 2953 of the Italian Civil Code, with the consequence
that the right to compensation is prescribed with the expiry of ten
years, which start to run from the moment in which the sentence came
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to be formed, and therefore, in the case of a sentence capable of
appeal still subject to appeal to the Supreme Court, from the date of
publication of the decision rejecting the appeal itself which produces
the final sentence of the sentence denounced ‘*’.

The process for the general condemnation of the performance and
the one for the liquidation of the quantum debeatur appear as two
autonomous entities when the first application is limited to the generic
declaration of responsibility with reserve to ask in separate judgment
the quantification of the damage resulting from the declared injury of
the law. The establishment of a separate judgment for the actual
liquidation of the damage presupposes the passing of the sentence on
the debeatur {2,

The suspension of the limitation periods set by the decrees
January 3, 1944 no. 1 and 24 December 1944 no. 392 referred not
only to the prescriptions of which the course took place before 15

O)ctober 1946, but also to those which were terminated after that date {
3

Pursuant to art. 28 Code of Criminal Procedure, the material facts
ascertained in the criminal trial through an irrevocable criminal
sentence of conviction or acquittal pronounced after a conviction for
trial shall bind the judge in the civil trial when there is a dispute
concerning a right whose recognition depends on the ascertainment of
the facts themselves and unless the civil law limits the proof of the
right. Neither the civil court is bound by the exercised discretion of
the criminal court about the legal value of the facts themselves, with
the consequence that the fact that the criminal court has excluded the
details of the offense from the established fact does not imply the

}' ( Compliant Cass. 18 February 1960 no. 269, retro; Cass. 23 April 1959 no. 1216, Giust.
civ. Mass, 1959, 412; Cass, January 15th 1959 no. 30, in this Journal 1959, |, 224; Court of
Auditors 26 February 1959, ivi, II, 134; Cass., Sec, Un., Qctober 16, 1958 no. 3292, 1958, ],
1822, with a note by A, Venditti, generic conviction and prescription, to which reference
should be made for further references.

)% ( Conform App. Bologna, 23 January 1958, Giust. civ. Rep. 1958, v, Damage 41; Cass, 24
June 1957 no. 2414, ivi 1957, item cit. 39, See alsp Cass, 17 Qctober 1957 no. 3900, Giust.
civ. Mass. 1957, 1472; Cass, June 8, 1957 no. 2135, ivi, 830,

)” ( Compliant Cass June 16, 1953, Giust. civ. Mass. 1959, 629; Cass. 19 February 1958 no.
524, Giust. civ, Rep. 1958, v. Prescr, and dec, civ, 30; Cass, October 2, 1954 no. 3219, in this
Journal 1954, 2189.
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duty, for the civil court, to hold civilly lawful the same fact where the
same is, however, contrary to other norms of the law, or illicit because
condemned as immoral by the generality of the correct persons and of
good faith, according to the collective and social ethical requirements
of a given time and place (4),

The notion of an immoral act or contrary to good morals includes
not only acts that are contrary to the rules of sexual decency or
decency, but, more generally, acts that are contrary to those ethical
principles and requirements of the collective moral conscience that
constitute social decency. The behavior of the persons of correct fee
and sound principles at a given time and in a given environment is
consistent with their behavior. Like this concept, it must be
considered as falling under the sanction of unrepeatability referred to
in art. 2035 cc, compared to what has been paid, the fraudulent
agreement between the purchaser of real estate owned by minors and
their parent intended to defraud the minors of the price due to them
for the sale of the properties and to divide between them the
difference so removed from the minors, through a court authorization
for the sale of the same assets at a price much lower than their value
and the one actually agreed, taken away from the judge by silencing
him with the fact that the authorization for a higher actual price had
already been requested and granted previously as well as the contract
concluded on its basis and falsely exposing any other circumstance
relating to the true greater value of the properties contracted, in order
to defraud the minors of the true price G

As the soluti retentio granted by the art. 2035 of the Civil Code
includes, in the concurrence of the other conditions hypothesized in it,
how much the accipiens has obtained by virtue of an obligation based
on a relationship contrary to public decency, towards him assumed by

3 ? ( Compliant Cass. 31 October 1957 no. 4230; Giust. civ. Mass. 1957, 1604; Cass. October
27, 1956 no. 4000, in this. Magazine 1956, I, 1988; Cass. October 10, 1956 no. 3471, 1957, I,
489; Cass. July 26, 1956 no. 2879, there 1956, I, 2030; Cass. 7 June 1936 no. 1944, Riv,
swore, circ, transp. 1956.1635,

} > ( Conform, on the first part: Cass, March 21, 1955 no. 825, in this Journal 1955, I, 1088;
Cass. May 22, 1951 no. .1212, Giur. compl. cass. civ. .1951, H, 144; Gass, 17 June 1950 no.
1552, Foro it, 1951, L, 185, with strawberry note. Compliant in docirine: Betti, Theory gen,
Of the neg. jur,, Turin 1950, 372 ss .; CARIOTA-FERRARA, The legal act, Morano 8d, 592;
Messineo, Doctrine gen. of the contract, Milan 1948, 274,
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the solvens, the sanction of unrepeatability in the art. 2035 cit. cannot
but also extend to the sum that, on balance and depending on how
much the solvens owed on the basis of the act declared invalid by the
turpitude of the cause, has been paid to the conscious heir by the
accipiens, in this quality, after death of him! ¢ .

(Omitted). - With the first means of the main appeal, in
denouncing the violation of the art. 2953, 2947, 2818 of the Civil
Code and 278 cpc, the plaintift Alanti claims that the action proposed
by the Brilli, even after the sentence of general conviction to pay for
damages issued by the Court of Appeal of Ancona by sentence of 24
January 1942, was always to be qualified as an action for damages
from non-contractual liability, as prescribed, in the five-year period,
pursuant to art. 2947 of the Civil Code, and not in that of ten years.

The censorship is inconsistent.

And, of course, as this Supreme Court has several times had
occasion to affirm, even recently (see last sent. 23 April 1959 no.
1216; January 15th 1959 no. 30; Sec. A. 16 October 1958 no. 3292
etc.) with the comfort of the most authoritative doctrine, the sentence
of general conviction to pay for damages deriving from unlawful act,
when it has become final, produces the effects indicated in art, 2953
of the Civil Code, with the consequence that the right to
compensation is prescribed with the ten-year course.

In this regard, it has already been noted that the art. 2953 of the
Civil Code confines itself to establishing that the rights subject to the
longer ten-year prescription are those with respect to which a sentence
of conviction passed in the case of a judgment and in the same way of
that concept cannot be said to be excluded from the general sentence
that the art. 278 Code of Civil Procedure defines, in fact, as a sentence
of pardon as art. 2818 of the Civil Code and 489 Code of Criminal
Procedure. And then, in addition to the argument obtained from the
fact that, during the liquidation, the existence of any damage could be
excluded from further research and evidence in this regard submitted
by the parties, or done by the judge, it was observed that the argument

) ® ( Compliant Cass. May 14, 1955 no. 1378, Temi 1955, 441, with a note by MONTEL, On
the subject of the unrepeatable performance contrary to public decency.
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itself excludes that, during the general assessment, the judge also had
to make a calculation of probability, albeit in 2 summary, about the
actual existence of the damage and if the incompleteness and
summary of such verification can lead to limits on its effectiveness,
this does not mean that the sentence that contains it is to be
considered a real conviction sentence, to the effects of art. 2953 of the
Civil Code and of the long prescription period laid down therein, in
relation to the shorter provisions to which it was, in hypothesis,
subject the disputed right. And if, as we read in the Report of the
Keeper of the Seals {(No. 1206), the reason for the shortest
prescription of the right to compensation for illicit fact is to be found
in the circumstance that the relative evidence is based mostly on
testimonial depositions whose memory, with the course of time,
vanishes, or attenuates, such a danger is entirely overcome by the now
established assessment in the trial of generic conviction to pay for
damages, which now leaves only the points relating to the
classification of the damage and the economic content of the service
under discussion, for the assessment of which the shorter limitation
period would no longer have reason to be. Exactly, therefore, the
Court of merit - once ascertained that the action of the Brilli towards
the Adanti was based on the civil sentence of general conviction to
pay for damages - considered that the limitation could have occurred
only in the longer term ten-year period and no more than five years of
[unreadable] fundamental relationship, now covered by the sentence,
Nor could the previous sentences in the criminal judgments held
against Adanti have any relevance in the matter, since they
culminated in sentences of acquittal and they were followed the civil
Judgments for the conviction to pay for damages, closed, in fact, with
the conviction to pay for damages itself, which is the only one that the
parties have placed as basis of the present dispute, and on which no
influence explains the previous events followed between the parties,
which - if ever - had to be asserted in that place and never in the
liquidation of the actual damage, after the now intervened sentence
related to the an debeatur,

With the second means, denouncing the violation of the art. 2935
and 2945 of the Civil Code in relation to art, 520 cpc of 1865 and 373
cpc of 1942, as well as art, 278, 310 cpe of 1942, also for lack of
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motivation, argues the appellant that the judgment under appeal, in
order to establish the starting point of the prescription period, should
have ascertained first whether the current liquidation judgment
constituted continuation of the previous judgment concluded with the
general conviction of the Adanti, or if, instead, constituted a judgment
independent of the other. It is deduced the omifted examination of this
point and it is also observed that the cases of suspension of the
prescription are mandatory and that, therefore, the art. 2935 of the
Civil Code, according to which the statute of limitations begins on the
day on which the right can be claimed, cannot be applied to the case
in which the right to compensation has already been established to
appeal, with a sentence, already therefore enforceable ope legis, only
because against the said sentence an appeal was tried for Cassation,
which ended with the rejection of the appeal in this way from the
proposed part.

The complaints of the means in question are also groundless. As
for the first, in fact, it should be remembered that the process fot the
general conviction of the benefit and that for the liquidation of the
quantum debeatur appear as two autonomous entities when the first
application is limited to the declaration of responsibility in general,
subject to requesting separate assessment of the quantification of the
damage resulting from the alleged infringement of the right. (See on
the point Cass. February 14th 1952 no. 386).

Now, in this case, the judgment established by the Brilli and other
actors with the quotation January 28, 1941, then ended with the
sentence of general conviction to the detriment of the Court of Appeal
of Ancona on January 24, 1942, after the rejection of the appeal to the
Supreme Court presented against it by the parties, had as its object
only the request for conviction to pay for damages, with express
reservation of separate judgment for the actual liquidation of it. There
is no doubt, in this circumstance, that the two processes are
independent of each other: as, therefore, has already been affirmed by
this Supreme Court with sentence no. 262 of January 31, 1958, the
establishment in separate place of the judgment for the concrete
liquidation of the damage presupposes the passage in judgment of the
sentence on the an debeatur, so that the current actors could see their
own limitation period start only from the res iudicata of the sentence
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of appeal that he judged on the first request for general liquidation of
the damage and, therefore, certainly, from the publication of the
sentence of this Supreme Court that had to reject the appeal brought
against the sentence January 22, 1942, i.e. from July 28, 1943, as well
as the sentence denounced exactly held, for the purpose of calculating
the prescription period, on the reflection that the judgments of the
Court of Cassation are worth to confer value of res iudicata to the
sentence challenged when they reject the appeal against it proposed
by the party, as it happened, precisely, in this case.

It is clear, moreover, that the action arising from the trial would
not start from the moment the latter is formed: therefore, in the case of
a judgment in appeal still subject to appeal by the Court of Cassation,
from the date of publication of the decision rejecting the appeal itself
which produces the res judicata of the sentence denounced. In reality,
therefore, the means in question must be understood as the result of
the same wrong formulation of the substratum of the complaints of
the previous medium, as these are arguments that ultimately
presuppose the refusal of any autonomy to the judgment of general
assessment right to compensation for damages, by means of the
relative sentence which is susceptible, as such, to pass autonomously.
The same reasons, therefore, which are worth to refute the previous
means, are equally valid to prove the inconsisiency of the one in
question that is, therefore, rejected like the first, even in terms of
omitted motivation, having on the contrary the sentence denounced
widely and, in any case, sufficiently motivated with regard to all the
points presented, including that relating to the autonomy of the two
judgments on the an and quantum debeatur. With the following three
means (third, fourth and fifth), vices of unconstitutionality are
denounced with regard to the leg. Decree January 3, 1944 no. 1, 4
September 1944 no. 185 and 24 December 1944 no. 392, as well as
on the validating efficacy of the law 5 May 1949 no. 178, arguing that
all measures taken to suspend the limitation periods during the known
war events must be considered unconstitutional for failure to comply
with the principles governing the formation of laws, with particular
reference to the legislative provisions that were issued by the
executive during the lack of legislative power after July 9, 1943 and,
secondly, ineffective for untimely and invalid presentation to
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Parliament for their conversion into law and approval, pursuant to
Legislative Decree of September 4, 1924 no. 185; to law January 31,
1926 no. 100 and to the Leg. Decree 8 February 1946 no. 49, because
the presentation to the Parliament should have taken place within six
months from the conclusion of the peace, under penalty of forfeiture
because, however, not converted into law within one year from the
date of operation of the legislative bodies, It is also deduced that even
if a conversion into law could be considered valid after expiry of the
terms of presentation and conversion, that is, outside the limits
imposed on the legislative power, the lack of presentation would
postpone the repeal of the decree because the legislative act said
conversion would be purely formal, nor would it contain a material
legislative will replacing that of the decree. Like those concepts, the
appellant claims that it would be impossible to identify in law May 5,
1949 no. 178, the law January 3, 1944 no. 1, since the law of 1949
would not have reproduced the legislative will of the decrees
approved by it, but would have limited itself to approving deeds
issued by the administrative authority in the sphere of its jurisdiction,
without altering its status as an act of government,

The denunciation of unconstitutionality is manifestly unfounded
and, in any case, irrelevant for the purposes of deciding the present
dispute, so that it must be rejected pursuant to and by effect of art. 24
of the law 11 March 1953 no. 87.

Suffice it to remember that the Leg. Dec. September 4, 1944 no.
185 had to provide that the Leg. Dec. not submitted to Parliament for
conversion into law in the terms of the last paragraph of art. 3 of the
law January 31, 1926 no. 100 would have retained their effectiveness,
having to be presented to Parliament within six months after the
conclusion of the peace, and provided that they were converted into
law within one year from the functioning of the same legislative
bodies. The applicant himself admits that the Parliament was elected
on 18 April 1948, but maintains that, since it was immediately put
into operation, the one-year time-limit expired on 17 April 1929,
while the conversion law was of 5 May 1949, i.e. after this deadline.
Now, it 1s clear that - whatever the validity of such a legal assumption
may be - it is of no avail to the appellant to prove the very short
period of meffectiveness of measures to suspend the limitation period,
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since - however, calculated - the periods of supposed expiration of the
same limitation period would never reach the necessary decade, since
the actors Brilli established the present judgment, as we said, with the
quotation May 24, 1954, while the prescription period began, as we
have seen, on July 28, 1943, the date of the sentence of this Supreme
Court that had to teject the appeal against the sentence of the Court of
Appeal of Ancona, making it pass in res judicata.

In fact, the applicant's complaints could have perhaps had
relevance where the period of limitation had been (as he claimed) five
years, rather than ten years, and also calculable (as he claimed) from
24 January 1942, the date of the judgment of the Court of Appeal of
Ancona which contained the generic sentence for compensation for
damages. Concerning, however, as it is clear from refuting the first
two means, a ten-year period rather than a five-year pertod which had
to start from 28 July 1943, it is clear that it would be useless for the
applicant's thesis proving to be non-suspensive of the limitation
petiods the ptrovisions enacted during the war and entitely
independently from the groundiessness of the alleged constitutional
illegitimacy of the same legislative decrees that is not even necessary
to take the time for demonstrating, since - in any case - the importance
of unconstitutionality is irrelevant for the purposes of the decision of
this cause and, therefore, to be rejected, the assumption sustained by
the appellant of a limitation which should have matured on 23 January
1947 or, at the latest, on 23 January 1952 having fallen.

As then, for the sixth means by which it is claimed that, in any
case, with regard to the ratio of the Royal Legislalive Decree January
3, 1944 no. 1, the court of merit, however, should have considered
that the suspension sanctioned there was applicable only to terms that
were expiring in the period considered and not later, it should be
noted that this Supreme Court has already had occasion - even
recently - to assert that the suspension of the limitation periods set by
the leg. decree January 3, 1944 no. 1 and 24 December 1944 no. 392
referred not only to the limitation periods of which the course took
place before October 15, 1946, but also to those that were terminated
after that date (see above, point. sentence 19 February 1958 no, 524,
sentence 2 October 1954 no. 3219). Even the said complaint is
therefore totally unfounded, as is clear from the same literal texts of
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the legislative decrees in question, no less than from the reasons that
advised their adoption and imposed their vigor, wrongly disregarded
by the applicant whose reference to art. 2942 of the Civil Code is,
therefore, inconsistent, nor is it worth, however, to induce this
Supreme Court to change its firm jurisprudence on the point.

With the seventh reason, then, in denouncing infringement and
false application of art. 2035 of the Civil Code and infringement of
the art. 1343 and 1344 of the Civil Code, in relation to the
misinterpretation and application of the judgments referred to, and the
defective reasoning on the matter, the applicant deduces that the
judges of merit, through an incorrect assessment of the judgments
pronounced in previous civil and criminal judgments, would have
considered the existence of a vitiated act ob turpem causam, without
ascertaining what was the reason that would have led the Adanti to
adhere to the machinations preordained to the detriment of minors
from their late parent and without even ascertaining whether he had
obtained any profit. Furthermore, it is noted that for this putpose the
judges of merit would have taken into consideration some
appreciations contained in the motivation of the criminal sentence,
while the penal sentence is formed only on the device.

The grievances of the means are groundless.

In fact, pursuant to art. 28 Code of criminal procedure, the
material facts established in the criminal trial through an imrevocable
criminal sentence of conviction, or acquittal pronounced after a trial,
bind the civil court when there is a dispute around a right whose
recognition depends on the assessment of the same facts and except
that the civil law puts, limitation to the proof of the same right.

Neither the civil judge is bound by the appreciation of the
criminal judge about the legal value of the same facts, with the
consequence that the fact that the criminal judge has excluded the
details of the offense from the established fact does not imply a duty
for the civil judge to consider civilly lawful the same fact where it is,
however, contrary to other rules of the law, or unlawful because
condemned as immoral of all the people who are correct and of good
faith, according to the collective and social ethical requirements of a
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given time and place. (See on the point Cass. January 27, 1954 no.
198 and March 21, 1955 no. 825).

In the present case, then, the Court of Appeal drew its own
findings of fact and the evidence of the circumstances constituting the
basis of the decision not only by the unrepeatable criminal judgments
that had been previously borne by the Adanti, but also by the civil
judgment related to the an debeatur, constituting the basis of the
application for the actual liquidation of the awarded damage, and
from all the documents of the case, so that not only there is no
violation of any legal principle that can be denounced here, but the
sentence denounced has correctly and logically motivated on all the
facts of the case, so that no defect is found even in regard to the
grievance about the alleged omission of any demonstration about the
profit that the Adanti would have drawn from the plot ordered by him
against the heritage of minors, together with the Brilli, their late
parent: on the other hand, the Court of Appeals took it upon itself to
remember how the work of the Adanti was inspired by the precise
intention of defrauding minors and how Adanti himself had admitted,
in one of his writings, to have removed from the child together with
their parent the sum of 756,126 liras, so that the Court did not fail to
highlight in the contested judgment not only the profit reason that had
pushed Adanti to fraudulent machination to the detriment of minors,
but even the extent of the sums he took from the patrimony of minors,
together with the Brilli and with the complicity of him: the Court has,
then, explained the reason from which Adanti was pushed, as well as
the profit that he drew from his work, with which the censorship that
the Adanti moves in this regard loses all substance. Nor can it be said
that the Court erred in ideutifying the opposition to public decency in
the work of Adanti, since - as this Supreme Court has already had
occasion to affirm (see Cass. March 21, 1955 no. 825; 17 June 195
no. 1552 etc.) and as the best doctrine does not doubt - the notion of
tmmoral act, or contrary to public decency includes not only acts
contrary to the rules of sexual decency, or decency, but, more
generally, acts contrary to those principles and ethical requirements of
the collective moral conscience that constitute social decency,
because to them conform their behavior the generality of people who
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are correct, of good faith and of sound principles in a given moment
and in a given environment.

Like this concept, it must be considered as falling under the
sanction of unrepeatability referred to in art. 2035 cc, compared to
what has been paid, the fraudulent agreement between the purchaser
of real estate owned by minors and their parent intending to defraud
the minors of the price due to them for the sale of the properties and
to divide between them the difference so removed from the minors,
through an authorization by the Court for the sale of the same assets at
a price much lower than their value and the one actually agreed,
obtained from the judge by silencing the circumstance that the
authorization for a higher actual price had already been requested and
granted previously as well as the contract concluded on its basis and
falsely exposing any other circumstance relating to the true greater
value of the contracted properties, in order to defraud the minors of
the true price.

The Court has clarified how, through their malicious
machinations, the Adanti and the Brilli were able to steal the
authorization to sell the child assets for only 400,000 liras, instead,
than for 1,300,000 liras referred to the previous authorization of the
Court and how the difference so gained to the detriment of the
children had been divided between the two of them, to all the damage
of the children themselves. Neither the Court of merit failed to
remember how Adanti had been subjected, for such facts, to criminal
proceedings first for competition in aggravated fraud and then for
procedural fraud (Article 374 of the criminal code). The fact, then,
that - as a result of the following judgment - the Adanti was acquitted
in criminal trial, did not preclude the civil court to examine whether
the act so followed should and could, however, be considered void
because concluded ob turpem causam, according to the considerations
that have been wrongly set out above in relation to art. 28 Code of
criminal procedure therefore, invoked by the applicant in support of a
preclusion that, in reality, does not exist.

The assessment made by the Court must therefore be considered
completely correct in the light of the facts of the case, as well as
uncensored in the merits,
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With the eighth means, obviously connected to the previous one,
the Adanti complains another violation of the art. 2035 of the Civil
Code and art. 2033 of the Italian Civil Code, as well as insufficient
reasoning, deducing that the sentence under appeal would have
erroneously considered the sanction referred to in art. 2035 of the
Civil Code also to the sums paid to the mother of minors Caprotti
Carolina, which was, however, remained extraneous to the
relationship so qualified as opposed to public decency. It also argues
that the Court should not only have had to prove the immorality of
this payment of 150,000 liras, but also that relating to the payment of
750,000 liras in execution of the first contract of sale concluded in
1926.

Even the complaints of this medium are lacking in consistency. In
fact, Adanti himself admits, with regard to the payment of 750,000
liras made in 1926, that he had to renounce to it, recognizing as due
not as part of the price, but as compensation for the enjoyment of the
properties purchased, as had since April 1926 to January 1933. In
order, then, to the sum of 150 thousand liras paid by Adanti to the
widow of Brilli, according to what himself assumes, as heir of him
and in execution of the contract declared illicit because contrary to
morals and public decency, apart from the circumstance that the sum
would be, as assumed, paid to the widow for the transfer, wholly
valid, of her usufruct and not for the property, is in point of law that in
any case, the sanction of unrepeatability of the payment could not be
extended by the Court, even to the sum so paid to the heir as amount
due for the completed act, with the assignor, ob turpem causam.

In fact, since - as this Supreme Court has sometimes affirmed
(Cass. May 14, 1955 no. 1378) - the "soluti retentio” granted by the
art. 2035 of the Civil Code includes in the competition the other
conditions hypothesized in it, how much the accipiens has obtained by
virtue of an obligation based on a relationship contrary to public
decency, assumed towards him by the solvens, the sanction of
unrepeatability referred to in art . 2035 of the Civil Code cannot but
also extend to the sum that, on balance and depending on how much
is due by the solvens on the basis of the act declared invalid due to the
turpitude of the case, has been paid to the conscious heir of the
accipiens, in this quality, after his death. (Omitted).
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COURT OF CASSATION - Sec. II - 13 February 1960 no. 225 -
Pres. Chieppa - East. Ferrati - PM Trotta (concluded, conf.) - Pape
(lawyer Lucarelli) c. Maione A. (lawyer Della Morte), Maione E. and
others _

(Confirm App. Naples 6 May 1957).

Succession in general - Renunciation of inheritance - In
general - Simple renunciation or through payment - Legal nature
- Renunciation by way of payment - Inheritance comprising real
assets - Written act - Necessity.

(Ctvil Code, Article 478).

Trial in general - Powers of the judge - Peaceful facts -
Concept,

Document and documentary proof - Verification of private
writing - Disclaimer - Immediate - Obligatory - Limits.

(Civil Code, Article 215).
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{1-2} Private Vialance and Political Viclence.

1-- Preamble — 15 The State of Violence based on the Civit Code. — i,

Private Violence and Politicai Viclence ~ IV, Termination of the
Violence and Challenge to ludicial Tarde.

a) The guestion, which lad to the ruling that is noted, arose, almost
by mistake, in the casa befara the Court in question, where Lhe so-
called "fact” sccompanied many questions, same including the
same question that must be heard by the Cassation,

An Agricultural Company prospered from very ancient times in
Bosconero {Piedmaont}. “On a certain sfterncon on December ‘27 -
the ruling states —a Post-Work Commlssioner appeared in
Bosconero before the President of the Company, ordering him to
Immediately convene the Shareholders’ Meating: this convasation
accurred by the beating of a drumn, The Commissioner, which could
niot have taken part in the hearing, informed the sharsholders’
meeting that he was expressly sent by the Afer-Work Director and
Central Inspector to make the company join the After-Waork
Program, Lhreatening to dissobve it if the invitation were not
accepted. Given these threats, the shareheiders asked the Board to
work with the After-Work Birector. For the directors having metin a

Court of Cassation — 5ection ti — February 15, 1950 -
MNo, 376 — D’APPOLITO Presiding Judge -~ TORRENTE
Writing Judge — POMOOORD — Public Prosecutor (conf.
conci.} - NATIONAL WORKER ASSISTANCE AGENCY
(Attorneys Conforti, Zaaruolo and Terrabrami) —
SOCIETA’ AGRICOLA OPERAIA DI BOSCONERD et al
(Attorneys Cottino, Mazzoleni and Ghia): App. Torino
10-6/18-7-1948,

Issues with Intent - Violence — Possibility of Appeal
to the jurisdictional Bodies — rrelavance

Fascist Regime ~ Fears of Sanctions and Retaliation —
Instances of Violence.

Testimonial Evidence — Witnesses unable to be
disposed — Findings — Inadmissibillty,

Violence, os o defect of intent, invoives o merely
subjective status, o concrete reduction of the freedom
of determination that, reqardless of the abstract
possibifity of the person who has the effecis of the
appedal to the jurisdictianal bodies or the public in
general is removed (1).

in the climate croted by the foscist regime, the
opposition to the arbitrotional acts committed with
the politicol goals of the party hierarchy was eosily
repressed with sonctions or retaliations, the feor of
which could moke the viglent instances cancrete,
removing the possive subject fram any reaction and
from any appeal to the judicial autharity {2).

The hearing of witnesses unable ta be deposed cannat
be revealed in viofotion of Art. 246 of the Civit

Procedure Code.

separate location, the Commissioner, with another threat of
unpleasant things happening ta them personally, required them to
sign & declaration in which, instead of “joining” the ARer-Work
Group, used the word “donatian” ta the After-Work Group,

Eight monlhs after that date, at the fasclst headguarters in Torino,
an act was signed to finzlize the gt to the After-Werk Group,

After the liberation, the company summaoned the £nal transferrad
o the After-Wark Group beforg the Court of Torine, challenging the
gift and asking: for the nuffification of the gift to be ordered due to
the lack of free will. In any case, it requested the nulfification
because its consant was only given by mislake, exhorted with
viotence and elicited with tort {Art. 1427 of the Civil Cade).

Enal disputed the violence, ohjecting that, even though it never
reafly occurred, the chaflenge should be considered prescribed by
ArL 1442 of the Civil Code,

The Court of Toring, kaving considered the state of violenca given
the results of the evidence and having rejecied the provision, ruled
on the nullification of the gift. The Court confirmed. The court of the
third instance assessed the facts, which could not be revised by the
Supreme Court wilhout doing sa in tum. Before the Supreme Court,
the question was ably moved to this new area, which could aliow
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Law — Omissis - The first means reports the violation
of Art, 1442 of the Civil Code.

Remember that stated in the preambiles of the
statement of facts: the Court of Appeals of Torino
deemed that, until the fascist regime came into
powaer, it continuously intimidatad the bodies in the
company and violance did not end until the start of
the five-year provision on the cancellation set forth by
Art, 1442 of the Civil Code, This affirmation is nullified
in the appeal for various reasons.

Now it is important, to correctly frame the issue,
the Coun o rule withaut having ta use, in cur opinicon, the otherp ds that
the Cassatian used.

Enal stated that, piven the viakence, 3 was net correct to consider the
“sontinuous” peneration situatlon of violence until the Falt of fascism, which
the Countin question ruled on from the point of view that, in a fascist climate,
the citlzen could oblain Justice by contacling the Couris, This was an invitatian
to the Supreme Court to establish what violencs meant if “the viokence
assimes 3 situatlon where there Is a lack of public funclions™ or i it Inslead
virlves Ys marely subjective state, a reduced lreedom of determination,
thit, regardless of everything, due 1o the pressure placed on it, incfuding the
abstract possibilhy of e of the Judiclal bodies and the public in general.”

The ruiing refects Lthe theores of Enal with two maxims (a, B,

The Importance of these principles is clear fram the examinatian of the facts
by the Court on the events that involve us, also because they will be recailed
in other disp af Lhis kind pending before Lhe Ralian Courts,

The fmportance of the principles posted s clear bath for the examination of
facts by the Court nearest to us and because they are reiteraled in other
digpuies of this kind pending before the Itallan Courls.

The ruling should Lherefore be studied further in depth,

b} The Code must lirst be rawritten.

The viclenre is regulated by ArL 1435 of the Civil Code I which we find, we
notabke varkanks, Art, 3112 of Lhe terminaled Civil Code: in tum, the successor
of Arl. 1199 of the Alberiine Code {which lilerally reproduces &rt. “112" of the
Napoleoric Code).

“The Yiolence, based on Arl. 1185, must “glve the impression for a sane

FIRST PART

ii48
remove from the fieid of consideration that they don’t
have anything to do with the question at hand. The
Appeals Court claimed in the appeal that the
constitutionaf illegitimacy of the fascist regime was
done too lightly which, instead, was rooted in positive
historic data. Clearly, this frame improperly extended
the subject of the debate to include areas that fully
celebrate the most modest proportions of the case,
Since this was an isolated action by the local hierarchy,
it was certainly done with means that were outside of

the lega! order in effect at the time of fascism.

In the Codex furls Cononidi, the unguestionable fear must, to Invalve
canceliation, be serious and snjust, “Actis pasiti ax maku grovi e infuste
frtctssen., pasiunit per senten Bam fudicls resclndi [Can. 103, paragraph 2},

The Swiss Coe of abligations tlearly declares the rontract null and void
stEned under the influence of a “fear founded without law” by the contractor
or the third pasty (ArL 28},

For tefl the truth, however, under the old Code, since the law did not speal
on this matter, the jurisprudente, sensibly, required that the damages, 1o void
the itlegal trade, was unjust {Cassation 1/8/194% in Rep. Giur. 3¢, 1941, enlry
under Sales, no. 8 and App. Palermao of October 19, 1945 in the sense of an
interpretative function of Arl. 1436 of the previous ArL 1112 in Rep. G it
under Dbiigotions ond Controcts, no, 260), An App. Barl of March B, 1946
{fep. Giur. 1. 1947-78, 1677, no. 471) saw the unjust ineldent as clearly
dispropartionate belween the benefit abtained and the benefil that it could
nermally have obtained. (See also App. Venice, April 17, 1945 and the
Cassation of May 23, 1946 in Rep, Giur. i, 1944-47, col. 1642, no. 65 and
1659 o, 257},
field of T tigation 15 reserved for the Coun regarding the last
sentence in Article 1435, Ta eslabish whather the vialence led to creating an
impression on & sensible person, “The Courl must eonsider the age, sex and
sorial candition of the persan lillng the reporl”

Art, 1435 has nat thus lar justified the serlows question In docirine or case
law. It is clear that Lhe viclente, discussed in this articie, is “meral,”
recognizing thal "vis phisice vef abseluta vel corpori flata” does not allow any
volatile process so Lthe Jegal trade does not exist while the “vis morefis vel

) ved compulsive vel anime Mata” allowed the volatite element,

anath

person” and to “create reasonable fear to axhibit # it is 3 “mnsiderable and
p evil” {comsideration In Lhe Napoleanic Cade,

Art. 1435 of Lhe Code in effect requires that Lhe viclation, to invalidate Hlegal
trade, must “give the impression for a sane person” 1o exposure ilsell and Lhe
assets of the person to an “unjust and sigrificant evil.” The type af "sans”
person must be included in the terminated Code and the Alberline Cade {and
this must be transtated by “reasonalile parson” in the Napoleanic Coda). See
against FEDELE in Comments on the Civil Cade - Contracls in Generol, Florence
1549, p. 722,

The threat must nvolve results, not just “damages” that mould in theary not
be incompatible with exerclsing an unjust right.

This provisian has long been Included in other legislations,

In the Ganeral Austrian Code, the concept of “unjust” is combined wilh fear
and susplelon: “Wer van den annehimen “den Thell, durch ungereciile und
gegrtindete Furcht zu “einem Verfrege geawungen worden, it iim 2u hofen
nfcht "verbunen.” (paragroph 870}

In the Germanic Code of 1300, 1™ sentence, the concept of injustice Is
palred with “malicious deceit:” “Wer zur Abgabe einer Willenserklirung durch
“Arptistiche Tauschung oder widerrichtikch durch Drohung “hesimmi worden
ist, karm die Erklimung anfechen” {paragraph 123) {on the concept of
“widerrechtlich.” See DERTMANN: Buch, Kommentar, volume I, page 428]).

although troubled, to exist: “guamyis si Fherus esset nolulset tamen coactus
veluli” {215 D. quad metus causes 4.2} [see BETTI, Generaf Theary on Lego!
Trade, Torlng, Naples, 1943, p. 510: FUNAIGU, The Theory of Wolence in Legal
Trade, Aoma, 1927, p. 1%; WINDSCHEID, Lehrbuch, vol. 1, paragraph 80).

‘The Fumaloll compargs the “spparent, real” desire {moral violence] te the
{osing real desire (opp, and cited. page). 1L Is not cormect 1o say that “whe
warls o ba required to do so did not wish o do so™ (CHIRONE ABELLD, {taffon
Clvif Low, Vol. |, page 485).

Having isolated the opinion of Cameiutii that, distinguishing batween the
s absofute™ and “Wis ¢ fsive,” he opines that Lthe concepl of defective
daslre is resolved by the spontanecus and provoked erroe {Systent of Chil
Proceeding Low, 1938, 11, 373, no. 503), This theary Is not persuasive: the trial
on viglated will doss not seem easlly confused with content ghven by error to
use the code word,

The Codex juris conopici beings physical violence close te moral viclence,
The contracts oecurred under the influence of either “oro infectis hebentue”
fcan. 103, paragraph 1). {For canonical doctrine, see GIACCH), The VWofence of
Canonicol Legol Trade, 1937, page 16 and the fallowing}, Ralizn dactrine and
case law both see a psychic condithan in moral viclence, which influences the
ocrirrence of lepal trade,

allara eriticizes Lhe fermulation of the Article. He Bnds, as we understood,
the inuliity of the requirement that "the viokence must create Lhe impression
that the sane persen” from the fime wher the “threatened evit must be
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The constitutional legitimacy of the fascist regime is
therefore outside of the area of discussion. The part of
the appeai that deals with the operation of the Court
administration during that period of time was outside
the area of discussion, The plaintiff therefore claims
that, considering the violence until the fall of fascism,
the ruling denied that the citizen could obtain justice
by turning to the Courts.

Even there was a visible effort to move the

Significant® (see ALLARA, The General Confracl Theory, walves 1842-1943,
page 172), Sinca Ltha two requires set Forth by law seem 1o not exclude a priord
that the threated avil cannot make this inprassion on a sane person hacatse
it is notable.

It sholad be remambered finally thal ArL 1434 of the Civil Code {AR. 1111 of
the terminated Code) places the third-party viclence with that of the
corlracting parties on Lthe same level,

This Is the orlgin, conlent and capacity of the Code’s fepgal structurs In fermms
of “volence,”

Rl
Let's retum 1o the question at hand:
if the status of the vinlence accurs or ks connecled with a situation where
there & a lack of public funellons or if there is instead a merely subjeclive
status that ends when there is & special episede of violence, which led to the
challenged legal rade.
The problam has legal precedent in a ruling of the Court of Maples on
February 25, 1946,
aut the case was different from the one in question,
The awners of the shares of the newspaper "il MatUno” of Kpales were
forced to transfer them 1o olhers under pressure from representatives of the
fascist part. This was a transfer obtalned under pressure of the PNF as
generaily undersiood, They were not, at least in form, the contracting party.
the Court cancelled Lhe transfer from Lthe polnt of view that “protests in the
square almed at boyeotling the newspaper and the pressire and
interventions of the fascist party to force the owner to sell his shares
canslitied vinlence,.”
The ruling was criticized by Santoro Passarelli in a carefu) note, Atcording to S,
Passaralli, "They excharged, with individual viclence, forused an a singla
contract, the contraclual liberty of people with a sltuation of coerclon and
subjertion that impacted everyona: a situation that went beyond that set
forih by law. It was, in theory, claims Lhe adthor, the Impotency of the Court,
net the impotency of the individual subject 10 request (U [see Low ond
fudicial Review, 1947, 153},
These are concepls that we essentially connect with those of the rufing noted
since we arrvad at different conclusions, as wa will see: “The violence, says
the Court, is repardless of everything, due %o the pressures exercised,
regardless of the abstract possihility of appeal 1o the judicial or public bodies
in general,”
There can be an absence of a state af vicfence and nevertheless “the lack of
the judiclal bodies.” The two “stales” [ollowing one another cannof be
confused. Ditng the vialent ¢pisode, whith shows judicial trade, thece is an
understanding of the desire of the comtradling party given the “lack of judicial
bodles,” making it Impossible Lo react apainst the violence suffered, If this is
not trus, Lhere ks no situation in which the two situations can co-exist and
connect, with the origlnal one. When might this appiy? When the origin
found in & general political situation, from which bath darive.
Every time there Is violence suffered, in the asessment of the rifing Court, i
seems to be the direct and Immediate consequence of this ganeral state,
which 1 represented by the law, is political vickence, This is our case, The
result is that the absiract possihility of listening 1w the publle bodies cannot
oocur in discussions where there is a guestion of public violence but only il
there is political violznce and, rore than anything, as described In 2 general
sttuation.
Pofitical violence, which the common law must astlen to the effects of the
private viofence of this has absolutely all of the requirements but s
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discussion ta the area that doesn’t belong o it. The
Courts did not actually say that, if the agency had filed
an action before the Court, this would not have been
granted. They did not say and did not have to say how,
in general, that they did not have any reason to focus
their attention on the operation of public powers at
that time.

in fact, the violence, the defect of inteption, does
not create a subjection where there is a lack of public

functions; this only involves a merely subjective stage,
permanence, given ils naturs, is 1ied to the permanence of lls general slatus,
The cansequences ara important when this & a quastion of applying Att. 1442
of the Civil Coda, where the Lerm for Lhe Mve-year statdle of Amitations s set,
v,
The Court in question suspended the provision untll the end of the fascist
ragime.
The ruling annolated does not resalve the problem that is implicit with its
second maxim b} and, more than anything else, in relation to Lhe question af
the “passibility of appealing to the judiclal Authortty.”
Bul if we grant the arguments made before the annotated ruling, as we see
under the case in guestion, “s simple specific and concrete eplsode” proposed
by the peneral situation, the skte of politieal viokence must be dicussed
following the private state of violenca and therefore this would be no reason
to not start with the statuta of mitations an the tlale of completing the lega!
trade.

The concept of public viclence cannot be seen in the episade of violence as
anything other than an expression Yof a mone general situation relaled to the
time of the logal trade.” It Is therelare ¢lear that there are exiremes required
by law and, lacking at the medel thusly, not Lthe Lype of constantissimus wir
but the type of sane persan that, so long a3 the siluation the led 1o the violent
fact exlsts, realize it is in valn to discuss the end of the violence; “that state of
generat violence, which the Courl sculpied tn Iis junpublished] riding when it
reiterales; Lha general enwvironment of pressure, intimidation, continuous
extorion, which impact the work of fascist elements, in which apply the
menlaltty and gk cuttural elements of the pood plowmen are well famed
by Lhe law.”

The Court of Naples darifias in its aforementioned ruling when it alllrms,
without unceriainly, that: “the vickence only ends when Lhe fascist regime
ends.*

Santoro Passarell is ako eritical of the ruling on this paint: "We are not tatking
about an end of violence,” he says, except as it Is demonsiraled that, when
the transfer ends, the pressure of the repr ives of the parly continue to
lead sellers away from promoting Lhe cancellation.” [see, Riv. cit))

But vnly Santoro Passarelll does not conskdar the nature of the vickence, And
here, In our remlssive apinian, 15 the error. On Lhe side Lhat apls for
cancetlation, we cannot ask far evidence, such as the continualion of vislence
in lhe case af the political violence, because the evidence is In re lpsa,
meaning in the general situation,

&b which price, in qur case, ang wilh what eonsequences would that “good
ptowmen of Bosconero” have filed a judidal acl against the After-Wark
Program?

In this case, there is no doubt that the managers of Lhe After-Work Program
reatly Implamented these threats: such as revoking party membership — the
bread card - whith is devastaiing, etc. and therefore whot unjust ond
significant ewil coutd impaet the “good plowman” ond scare them and make
them afrold for thelr assels, which they needed to remove the donation {ArL
1435, Civil Code).

Only at the end of the Fascist regime — both old and new - did they reacquire
the fraedom Lo act against this evil and only on that date, pursuarnt ko Lhe law,
does the statute of limitation begin.

ATTORNEY PROFESSOR VALERIO COTTIND
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reduction in the freedom of determination, regardiess of
everything, dus to the pressures appfied, from the abstract
passibility of appesi to any Judicial or public bodies in general.

It is therefore outside the scope of this dispute to assess, whether
nositively or negatively, the independence showed by the
magistrate in the faseist period, which the parties discussed in vain.

That is not enougly. The case must be reduced to its real and
médest propartions under another aspect. A generic state of
intimidation is nat actually being discussed here, which would have
heen exercised over titizens under the fascist regime,

The Judges hearing the matter instead needed to handle 2 specific
and concrete viofation by & small country town acting asa
representative of the fascial organizations in the provincia!l capital.
The Cassation is, however, asked to control anly the applicallon of
this law by the Court in relation to the concrete case and cannot and
rust not ruje beyond these limits,

Now, therefare, the Judges found that the state of morai
tonstraints under which the managers of the association were
placed by Mr. Quarelio ended when the fasdst regime ended.

There i5 an assessment of Lhe fact that the Court, without using
specific evidente, based its concept of what is common experience
{Art. 115, second section of the Civil Procedure Code). A controt
that, in this forum, can be performed on this assessment is limited
and circumseribed: it can invade the sphere from which the
sovereign power of the Court ¢an be devolved.

Therefore, this Panel nnat revise the ruling but anly verify
whether it axceeded the limits of reasonabie refiabifity thatis notin
contrast with the eoncepts that fafl under common experfence.

Itis understood in this sense that the investigation that must he
done in this forum contains findings provided by the applicant that
are inadmissibla, in fact, because they could be grapted, the
concepls of common experience must exclude that the fascist party
was the oniy part at that Ume in Italy, that it was a totalitarian
regime and attracted within in {ts orbit organizations such as
collective agencies or activities,

The deduction that the Court ruling on this specific episode
deduces from this general political situation relates to the de facto
assessment and it cannot be controlled in this farum except In terms
of improbability ar lack of logle.

Now the logicat coherence does not probibit the Coun from
discussing the inadmissibility of the historic preambies and generally
referring to the conseguences that it deducted and, meaning, that
in this climate, the oppasition fo an act of a reprasentaliva of tha
fascist hierarchy that exceerled the Hmits of legality, not for its own
particulzr purposes but to reach the goals related to the regime’s
political program, could be interpreted as an expression of dissent
for that program and repressed with sanctions such as taking away
an |0 and other retaiiations, the fear of which cannot exclude that it
was suffident to remove whoever had suffered the
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reaction and used legal methods to eract the nullification of the act,

It does not actually say that the sapctions of this could not present
the levet of severity suitable to make the violence concrete.

it Is known that tha model that must be considerad to assess the
efficiency of the violence is not constantissimus vir but the person
with average strength of will.

Having dismissed the first motive, the examination of this Court
must fall, first and foremost, on the two objections that, although
contained in the second means dedicated primarily to tort, zlso
involve the subject of viclence. The applicant In fact compiains that
the vioJence was exercised on 2 subject not Incleded in the gift: this
was desired by the company where the threats were almed at Lhe
Basconero citizens and shareholders.

The findings do not support Lhis: the Court took care to
demonstrate how the intimidation was aimed specifically 2gainst
the association managers who, moreover, no longer a legal entily,
were identified with the associates, The impression caused by
Quarelio’s acllon on citizens was only used within the framework of
that set forth by the Court in question to provite color to the
background and environment where the specific acts of violence to
the directors took place. There are no other findings on the
efficiency of the violence In consideration against the many people
who suffared it
The Court was not required ta rule on the psychological subjugation
of each of the Bosconero citizens and sharzholders; for purposes set
forth in this circumstance, as seen, it was considered and sufficient
to highlight the atarm and apprehension caused by the intimidation
in the courttry. — Omissis.

Finally, in the third grounds, the applicant complaints of the
violence of Art. 246 of the Civil Procedure Code stating that (he
company shareholders were heard as withesses despite the
Incompatibility set farth by Art. 246 of the Civil Pmocedure Cade,
Itis important to remember in this regard that the applicant nat
only did not make any abservallon on the exlstence of the alleged
incapacity before heating the witnesses pursusnt to the second
section of Art. 252 of Lhe Clvil Procedure Code and ralsed the
question during the appeat but did not even indicate the name of
the witnesses who were In the situation considered by Art. 247 of
the Clvit Procedure Cade,

In this forum, limiting ourselves to describing 2 simple thearyin
essence, the applicant caims that the relative Investigation must be
conducted ex officia,

Now, this Panel may declde not to consider the question regarding
the mament when the cansiderad objection must ke raised. But it
cannot in any tase not find that, pursuant to Art. 115, first sectlon of
the Civil Pracedure Code, the Court is not required to complete the
ex officlo investigations; it must instead justify the basis of its ruling
with the evidence proposed by the parties or by the Public
Prosecutor, - Omissis.
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A cavere. contenntg 3l provvedimenta  predecta nella
ru <li wll potert, non & pid un imeresse legittino che
i ¥ valere, ma un diritto sopgettiva perfetto nascente
gntdllo, € che percid li competenza a conascere
aflfestons o meno di cssn & delPautorid gludisiaria
rdinabiy,

Fi evidenle Finfondntezza di questo assonto, cui ha da-
te eansayprobohilmente fa contrnddizione che si riscan-
tra nclla {[c;isinnc denunziata, che, pur afamenda [
nammissibititd del sindnenta di lepittimid delfatto am-
ministrativo §n questione, ha il sindacato stesso ammesso
in figoardo al vizie di ecccuso di, potere.

Che dal congatta szatiriscano A favore delle imprese
diritei subicttiviynon & dubitabile, ma, poiché di frante
allfantorit) amministrativa, investita del potere disere-
zionale ispositivel, anche dei dieiti soggettivi a tutcla
di sty prbblico intéresse, guesti st ateennane neliz loro
consistenzn per \rasfprmarst in intercsst legittinel, la di-
sesisnagione (e dobipetenza del giudice ordinasio ©
guetfa idel pludles smibpinistrativo, come queste Sezion!
Unite hunno il ulftlme? precisate can sentenza 4 luglio
$MY, o 1657, va fntta Rl senso che, quando si meghi
In somslstengn f qn potcte discrezionale defla pubblica
wamlisivrizione, la comperdnza a conascere della contro-
versb npenf ofl'sutorid giodigiaria, trattandosdi di aceer-
e s H difdeo subicttivo sia tale anche di fronte alfam-
mlalsirazione predetia, e, quagg:;inv:cc st discuta del-
Vercecizio, che si pretendy scofretrd, del poicre discre-
snoale al’amministrazione stessa conferita, specie in
rebwrinne all'eccesso che ad essa & =ddebid di tale po-
tert, In controversia sia di competé{lza del giudice am-
mninistralive. K :

Nellie specic sion si contesta che, pé‘; Part, 1 delia leg-
fe 2led 1940, n. 1726, spetiasse al Minigro i potere di-
icreatonule di rivedere i prezei stabi[iti";gnr:i contratti nel
(rreddotio aetleoln menyionnti, € che il pré\gved_imento im.
prigho. sin sinto preso nell'esercizio di-rale potere. La
questione ha per ogpetta soltanto 11 mods,hin cui detto
pilere & stalu csereitato, affermandost dalle finprese che
per ginsygere alla revisione dei prexzi 'smministrazio-
ne abbia modificato «lausole contrattuall, che non le era

{t-2t Violonra privata e violcnza politicn.

bl

Promeste — T1 Lo siato 8i violenza scconde il codies

vivite — IfL. Vielenea privata & violenza poelilira —
IV Cesspeione dello state di violenss o presecizione dafln
impagreativa del negogie giuridico.

¢t Lo guestione, ol ha date origine alle magsima dells
tistiinvn che sb annotn, era softa, quasi per incidens, nella
cmn dnvanti al piudice del megito, dove il cosiddetis
« fulto » prostgva il hanep a mofteplici qresiti, afeuni as-
soclite In sosse guestione ché dovevn poi Fursi stoda
winge Fiv Cimsiioe,

Prooperavic die tempe aptichissime In Boscopere {Pie
el wm souivth agrivols di mulue soceorcs, ¢ In ma
et porneriggia del dicembre 37 — & Ia sentenza che
wivbvit - un Cammissarfe del Dopolavore, § preseninya
n Bowwnmg ol Prosidente della socfets, ordinandegli di
cipyesare  rimedininments Paeseniblen generle del soei:
vunyepnsine ihie avvenive, mediants avvise dato com ul:
witnb vilpl ol tmsbre. All'assembles il Cdmmdssario, che
s roblis pohate presdere parte ali'edunabida, coneumi-
euvit Al paven Walo cipressgmente inviate dal dopelnvora
o dulPlsjietigre controle per inderre Iz socied ad uderire
at Dipiduvors, mingeclandola df sclogliscla ove Mavito
non Peawe gl vhecolie, i fronie alla mitndccia § sooi dz.
vt dneacfere 0l rondfglio 83 trettare col Diopolavare. Se-
morehic ngh esiinikirsiori rioniti in wn lecala a ports,
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cohseniito altérare. La controversia; pertanto, ril:ng?y
za dubbio nells competenza del Consiglio di St date
il suv opgetto sosianztale, quale risulta dal petitem ¢ dal-

{a causa petendi considerati nel loc mplessn, essendo
Pune Fannuliamento deil'atto, iripsigiiato, ¢ concretan-
dost Paltra aella lesione di~ta intereese legittimo, quale,
di frante alla potes?” discrezionale esercitata del Mini-
stro, & quclload;/otl::ncrc che il provvedimento sia can-
[cnu[‘g,.-m‘.r Hmiti alluopa stabilid daila fegge specisle.

= inissis. b

TN e

Corte di Cassazionse — Sezions 1l - 15 febbraio 1950
- N, 376 - D'Avvouito Presidente - Tosmente Eiten-
sare - Pomoporo P. M. (concl. confl} - Exre Nazonaue
Assigtenza Lavopatopr {aveti Copforti, Zaapclo e
Ferrabrami} - SocteTA Acmicora Oprrara m ‘Bosco-
nenp cd altri (avv.ti Cotting; Mazzoleni ¢ Ghia): App.
Toring 1{-6/18-7-1248,

Vizi della volonta = Vielenza - Possibilith di rieorso
ogli organi giurisdieiovali - Livilevanea:

Regime fascista - Timore di sanzioni e rappresa-
glie » Sussistenza della violenza.

Prava testimonialo - Testi ineapaci a deporre - Ki-
lievo dufficio « Imammissibjliti.

La oiolensza, “quale vivio ddla volomta, implica wno
siafo meramente SOgRCLHYO, Hna ThinOMitione concren .
della libersd di determinazione, che prescinde dalle a-
stracta possibilitd della persona sw cui §i sseveitn di i-
mucwere gl effetti col ricorse agli organs ginrvisdizionall
o pubblici in genere (1}

Nel cima crearosi durante # regime fasciita, Uoppore-
zione ad otti mbitrari commesst con finalitd politiche dal-
le perarchic del pariito era Jacilmenie repressq cow’ san-
#ioni o vappresaglie, il wmore delle quali ben poteva con-
crefare la fustivpecie della vislénza, distoghendo i sug-
getin pasrive d esse da ogni reswione ¢ quindi anche
dal ricorse allawsorith gindigiaria (2).

Non pud esrere rilesata d'ufficie Vayvenuta qudinions
di testi incapeéi a deporre. in violawione dell'wre. 746
cod;, proc_ civ, )

il" Goramissario, com ultoriore mingocia di provvedimonti
spincevoll nei lord vigusedi persomali, impecevs kb fiemo
df una dichiscazione do imi predisposta . nalin quale, anxich®

In parela u adestane n ceinparive muella d&i «dondzieney a

favore del Dopélavoro.

A distenza di quasi otto mest da qoel glorne, oella sede
della federazivne fuscisia. @i Torino & addiveniva allp sri-
pula detl’aito regelars di Bonazione o favare dal Dipalavorn.

Traéeettozione formale della dopazione sepuiva tallanté
nove noni -dopa.

A liberazione uyvernta [a societh convenivn lo Engl soc-
ceduta ai Dopolovore, avent il Tribuanle di Torine, im.
pugninde 1o donaziens o chizdendo: dichisrarst fa pullizd
della dupuzione pec m dek reguisiio dellu spontauen
liberolitd, in egni meda; propunciarvei il suo annullanronto
perehié #1 rconsenso ern statn date per errore, eslorte com
violenzi, carpite con dela [art, 1427 cod. civ).

Lpntéstava Jp Enal lo state &i violenezs, eceependo che,
quand’ancliy fossd muai esistitn, liwdons di Impugnativa
ern dn titenevsi proserittn ei sensi dell’oet. 1442 o o

1] TFribuaole di Torine, ritenate le state di ¥iclenza snllg
seorta del risultai delle prove e respinta Peccezippe df
prescriziens, protunciava l'snaullavento delln donazipns.
Le Corle eonfermava. MApprezzamento di fafto, che neon
poteyn essere riveduto, dal Supreme Collegio, senwm jmre
eisoy a sam volts, giudies di terza istinzs. Senonchd, avanti
ta Corte Suprema la qoestione veniva abilmente portata

g ot
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Diritto — Omissis — Ii primo mezzo. detunzia la
violazione dellart, 1442 cod, civ. . I
5i cicordert ‘quanto si & premesso nell’espasizione de

fatti della cousa; la. Coree di Appello di Turino hi sy

tenuto che, fina_y guande il regime Fascista & stato al
poteré, €ra sempre opeérante I state v tathnidrzione su-
glt organi della societd e Ja violenza non poteva diesi
cessata ai fini dell'iniziv della prescrizione quinguen-
nale dell’azione di annuflamento previsto dafl’arr. 1442

cod. div., Mel ricorso st censura questa affermazioie sotto iJ

moltepliei-aspetti, | T L -

Ora, giova, anzitutfe, ai fini di una esarta imtposta-

sn di uu lerremy nueve, che poteva doueentles alls Coxte
di propunciersi, seozn dover ricosréee, A Hoslvo ayviso,
quisgli altict wativi 4i eni #i & falto earivo In Cassnpione,
Rilévava 1'Bral che, rilenintz la violenzs, non erp esitts
covisideznre ¢ coms; fwr s Io slinozione penerative della
viplenzn sine alls codutn deb faseismo, weme aveva giudl
vato g Corts di morits, dol punte, che, inche in ciima
fanciste, i citadine potova oltenses ginstizin, rivolgendosi
af tribumedl Ben un invita alla Gorte “Suprems di stabilira
che coer &t dovesse imtendere per violenmun, se ciné «la
viclenza suppone mia situpzione dl vayerza delle: pubbliche
fimzioni o oppure se essn rlgnaidi piuttosts « ano. stats
migramente eoggelivo, una winorazions dellx liberth i de-

terminazione; che pyevsinde del intts, per effeun della pree .

sione esercitats, dalls sstratte possibilied di ricorrete .agli
organi glevisdirionsli ¢ pubblici in geperc v. .

La semenza cespinge la tesi delln Enol con due mas
stme (=, bh

Liimpoartanza dei principi poste & tanifesin, sin per In
diggrminn fatta dglin: Corte Ji ayvenimentd tamte ancerz a
riof vieinl; sin pecchd essl satanno rlobiamati in alire cons
;rwér&ie del geners snoorn in corso penmti § Tribunxli e
innd,

Lo sentonzn meritn, pereid, ulleriore a pift opprofondite
esame.

by Oceorre auginitic, rilarsi al codice.

La wiolenza & regolmn dalfart. 1435 code ciwi i eni vk
troviame, con natevd)i varontd, Paen 1112 del cesspto ced,
civ.: 0 ene volta successore dellParr. TG00 del aodice alber
lino {che viproduee letteraimente Fart. «1312 9 del codice
Nupoleoiel . o

@ Lu violeies, secoride Onrt. $10%, dovovan esgere oi il
thatmen di O Dwmpyeesiosme sopra porsona sepsats o dn
d poterte indutare ragionevole timore di esporve 33 ¢ lo
v sue sostanze od un mele comsiderevule (considerable nel
codire Najioleone) & presente ».

Il lejislotore del ‘a5, coli’art. F112, craduee 11 o considera-
Blew in vnofeuslen o non esige pit chic #l male st
i presenis ¥. .

L'art. 1435 del cod. in vigore esige che la violenzn. per
ivvalidare i negeaie ginvidics, debhs eczsere o di 1ol nn-
Wtnrn, dn fare Lenst jmpressione sopra pursonn  sensate,
«ma pnre tale da esporre s& ed i benmi dells persona ad
«un male Ingiusta e notenslen, 11 tign delle personn « sen-
saty # gid trovasi hiel codice cesmtn & nel cudice Albertino
{e vucle essere in wadozione Bi ¢ personna rdisonnable » del
eodics Napoleons) V. contra Feperx, in Comments ol corlive
cipite - Coniratti in genere, Firpnze, 199 o, 729).

La minaccia deve avére per oggetto un rigiltrte, non
solo- a-dganoson, ¢ia che potrebbe in fpotesi non gssers in-
eompalibile roilesercizio di un dirite, nm ghiste,

I dizpasizidne, guestnitimia, da tempo accoltn da alire
legislazioni. :

Net codive generade austelise, i1 edmeello di inginstisin
51 sposa afla paurg ed 4l Hmore: ¢ Fér von den aniehmen.
weden Theil, durch yngerechte und zegriindete Furcht am
¢ einem Fertrage geswungen worden, ist ihm xu halten micht
¥ verbuniden n. (¥ 8T8

Pure pel codies germanico del 1980 f: vopoling il =on-
ety d'ingiustizis, equiparsta o quells delV «inganno ma
ligioxo »t ¢ Weér enr Abgabe aimer Willenserkliirnng durch
« arglistiche Tiuschung oder widerrichdlich dursh Drobung
whestinunt, worden isl, kapm dis Erklirung anfechien »
(% 123) {su) econcetto di wividerrechilich» v. OuEnTmMANN:
Buch. Kommentar, val. 1, p. 428).

PARTE PEIMA

zione del problema, sgombrare il camps da considera.
ziond ¢he non hanno aftinenza con fa questione da trax
iare; 5i & iInvero, timproverato nel rticorso ai giudici
diappelio o avere & cuor fegyerd affermate Pillegieri
mitd costituzionsle del regime fascists che, invece, a-
vrebbe salde radici su dati storicl positivi. Evidenternente
una siffsta impostazione ha il torto di estendere il tema
del dibattito: per portario su un ferreno che esula del
tutto dalle ben pid modeste preporzioni delia causs, Nel-
Ia quale sl trattava dell’azione isclata di perarchi locali,
compiuta cértamente ¢on mezzi che efano al di fuori del-
Perdinementa gioridico vigente allepoea del fascismo.

Pore nel Codex Juris Conenici il timore incusso deve;
per portire dlsanullnmente; eseers prave ed ingiusto; o dev
fur positi tx melu gravli o injuste intusso.. possums per
serdendiim Judicis Fescindiy (Cpn, 103, § 2).

1t vodien. sxizzora. dells cbhtigazionl dichiara, semdal-
tre, nillo 3l contratto Mipulile sotlo: Vlnfluensz ¢ dume
orihie foudie sans draitw della parto coptroente b el
verzn (arl. 10),

A Mg ¥l verc perd; Bollo §i vigers dal vecchio codice,
ul silenzic delfe legga giy supplive la palcin giacispros
detet vhe, nella sua senaibilits, richiedova che it male, per
portnre nlionnullzmasto dei negozio giuridien, fassa inghisen
{Cown, 811241, in Rep, Giur it, 1941, vece Fendiia, n. 8
o App, Polerne 19 ottobre 1945, nel sense di una fansiens
sintorprotativy dell'act. 1436 del precodente net, 1112, in Rep.
Ghir. #., sTh OBbligezioni e Contrettl, n. 3600 Un App.
Duri: 6 morso 3046, (Rep. Giur. i, 198748, 1677 n. 4T1) vede
ughiuste wiche nellevidonte sproporgzions fro i1 vattaggio
wongeguile e i) vonlaggio the warmalmente nyvvabhs potulg
conenguirei. {V. Isoluwe App, Veneely 17 npedle 1046 6, Goss.
23 magglo 1944, Di Hop, Giue, fe,- L0887 a0k 1042, 1065,
1689, . 257), .

Uitorlore enmpe i Indugine & elharyuiy,; |
mopty el pajov, dallart: 1485, Per wabilrs
glg wtutn inke do far impreesfona su peraony | )
don duve tener conte delPola, del sesse o delli o
sppinfe di celui che [n denuncia v,

Liart, 1435 non b dato, finors, molive s grosie quastlonl

nd in dolving, od fo glocsprudenza. Pocifeo che I vio-
tonza: di i a dette arlicole, & quelln ¢ morale ¥, ricome-
seendo ehe @ vis phisica vel abselute vel corport Hlata s non
luppki wuwsistora alcun propesse volilive, cesi che 1 negozio
giuridive won viens nd csistienay, mevtre Ia « vls moralfs vel
rolutivy val smmpudslva val gnime illata n, Jascin invecs
gopravvivees, benehé viziate, Pelamente volitiva: « qummwis
ai Dibwrns raspt noleisser, wmen conctus volyit» (UL 5. P
qued metys eawsa 4, 23 {v. Berry, Teoriz generale del ne.
gozio giurtdico, Toring, Napell, 1943, pog. 290; Canwta Fre-
wAna, 1 nitgoxio giuridico, 1949, p. 516¢; Yunawecr La teorip
detli violungy i negoxi gipridicl, Roma, 3927, p. 193 Wi
senkth, Litthueh, vol. X, par. 80

O Farnioli sontrappune al volere o redle apparante n (vie-
lenza movple) un volars. rénls specombente (ap. e pag. oft)
Now nppure jnvecs. asaltisshnag dire che «elii wiole, essendo
oblligatn n volers, non ha volule » (Cineeny Angiie, BN-
#ttto civile jtaliane, Vol. I, pag. 485).

Yerndoin Uapinfone del Carnefnitf che, disinguendd o wis
wbsoltta » ddn & wis compulsiva», upino che In nozione dul
vizio tally volomia si fisalva n quelle dellarrorve spontanen
¢ prevomite (Sistema del diritte proe civile, 1938, IL, 2731,
w03 E la test, invere, non persuede; il provosso delln
voforth vinlenlpta appare inconfondibile con quelle dsl con-
sunso dia per errove; per tsare la parelo del eodice.

Wt fluilnx jurdx combnrici avvicdmra la violemza Hsica alla
violeman meorale. [ comipasti intervenuli soite FPifloens del-
Yeoa o delPaltra apre infoctis habentir v Ceam 103, pas, I
(Per lu ylotliina ¢anonica v, Guacew, Lo infance nel nego-
=ie ginridice vanonice,” 1937, pap. 16 e peg) Doltring o
giurtspcuidenzn fialiada seno pure coneovdi nel vedere nelln
violénws vadrale ona cosgione paichick; soue ¥a cui inflnevsn
sorge il wegosis guridica.

LiAllare eritien la- formulyslone dell'articolo. Hileva, eo
ohbiamo hone compress, [Sowlilitda del requisitu wedie Jn
violenza debhs essare tale da far impresaione =N personit
senvatz » dal momenta che ol mals minpceinto deve wasers
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La legiitimitd costituzionale det regime fascista & per
cid, fuori def campo defla discussione, Ed ¢ estranes,
puze, al lema Jel dibattito tutta la parte del ricorso
che riguarda Vindipendenza defla mapisiratura e, in ge-
nere, b funzionamento Jell'amministrazione della giu-
stizia in quel periudo di tempa, Pretende, infattiy il i
carrente che, considerando operante la violenza fAno alla
caduta del fascismo, lu sentenza abbia negito che 3t dis
tadino putesse otieucre ginstizia rivelgendosi ai eribunali,

Anche qui & visibile lo sforzo di trasportare la discup-

notevole n {v. ALLaRs, Lo teorie gererale del controtio,
dinpenne 1942439, pug. 172). Essimde dne i Tequisiti volud
dedla iogge, 2 nei sembra non pelersi eselndere a prigri che
il mule minaceinto possa. anche non fore impressione su
persenn, sensals, per quanlo natotoela. .

 Va vicoedoto infine l'act. 1432 6. ¢ (art. 1111 coasate vo-
dice) ehe eyuipara, od ogii effelts, Ta violenmin el toven &
quellz dells parti contraemii. )

Questn, Torigine, i coutenuto & la portata dell'drdina-
mento dal codiea T panto @ vislenzan.

HI.

Tornintns oen al gbesils postosi:

e Io atato di violenpa debba identificarsi od. addentellarst
ud una situnzions di carcriza delle pubblichs fupsioni o so
consistz favecs in ung sbdo weramenle soggeftive cite s
wenurisee eoleplandio speciale df viclenzy, da cui & veimio
in vita i pegoxie piaridico fepignate.

Il problema ha wa precededte piurisprodenziale in upa
senlengs dol Tribunate di Nepoli 25 febbraie 1946.

Il carg ern peed divorse do guello in aseme, )

[ propristari delle azioni del giovnale «¥F Mattine 5 di
Wapoli, sl ernnn visti costrenti a saderle ad: altrd; sotte 'fm-
posizigne (i esponenti del’ partte fascista. S5i trattava di
cepsions. otiemsta solte le pressioni del p.ad.: penericamente
imtase. Vi em rimosta estraner, olmeso nella forma, In
poree contraents, Il 'Tribunale annallava Ta eensions dif
punto cha &i movimenti di pizse divetti at boteotinggio del
giornale e e pressioni o pli interventi dal partite faseista
per iodupe il propriclario: slla véudity del paschofto amto-
paris, coeslifgivano violenza.. 9. )

Lr sunlepze & criticata dul Sontero Passarelli in yma aua
seuti wate, ¢ Essn scambierabbe — sevondg il B Prssundli
¢-— et violemza mdividvnle, nficianle il singols conwatio.
vo lo Bhaiti contrattaale di delermibate persone, upre stgio-
adi ceasigne ¢ soggeslone cbd gravovn su futti: una siiua-
weiome the sndava oftre quelle che impedisee la preser-
i zioe, Eﬂi._; per ipotest, dice Panuotutore, inp della
o gluitisin, pon bopotenza del singole a chiedertan (v. Riv.
Dirtrta & Giurisprudenze. 1047, 159},

Conentri ¢he sostanziahinenta collimano cen quelli della
serfenza anuotota per guonte gbbiano qui portete o concin-
sfoni diverge; eome vedramo: « La violenza, dice la Corle,
prescinde Qel tatls, pev elletts delle pressioni oscrcitate,
dollit ustratin possibilits i ricerso ugli orgent girisdisionadi
¢ pubblici in genere . :

Gli & che pud wesservi asrenza df' ape siate di viblenda
¢ tuttavia i carenza degH orgoed givrisdiziinalin, I due
astanf 3, sncesssivi 1'an altre, oon son comfondibili fra &i
joro. NelPepiendic viofenlo, che fi sorpere Il nepozic plo:
ridies, ¥i & compressiope defla volonr del cantraente, nella
wenrnnza degli organi giurisdizionalin v & impossibilitd
a reagite contro la subita vielenzp. Senonchd i & il caso
in ¢ le due sitnazioni pessone coesistere o rivolloparsi ad
ung unica origine. Quanda? Quands Porigine & da vicers
darsi in una situszionse penorule -pelitica, da cui ervambe
détivano,

Orbene, ogmi qualveiti In subita vislenea, per apprezee-
atento del gindice del merito, sppere come Ix conseguenza
direttn od jmvmediatn di tale stuto pemarals, qunle quelo
pppesontaty dalla dittatere; ¢ hs vielenza polittea. Ed &
!]lm»to. il ense. postio, Ne comverue che Pastvalis pessibilith
i adice gl organd givdiziori non pud veulie peppure in
dismioidinne 1o ove st iented df viplenza privels, ma solo
nve ritbrrs violenan politica, e pis che altra. coms detta.
glio di upy. sHeakione generule.. )

Violstim politics, eni Iz fogpe somune mon puo pon ab-
teryl e etk & privaty ‘o 2
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sione s di un terrena che non gli & aflatto proprie.
[ piudict di merito npn hanno affatto dettv che, sc
Uente gvesse propusto l'azione davanii al tribunale, essa
naon sarebbe stata aceolta. Moo 'sanno detto € non do-
veyano nemmeng dirdo, come in genere noi avevsnn
nessuna ragione di feymare la loro attepzione sul fun-
zinnamento dei pubblici poter in quellepoca,

Infaeti, la violenza, quale vizio della volontd, non pre-
suppone uta situagione di carenza delle pubbliche fun-
zioni; essa riguarda una stato mesamente soggetlivo, una

uesin. ahbia tuttf, assolatamento tutii © requisith wa In onl
pq-____'Mrmm.mr& o nafRED G5, 5 Jeoltt Bl Farme
fidre delle btutg  geperald; g

I Celssnienye w0 ymplclanti; quendo si trata di ap
plicure Tart, 1342 cod. civ., dove & stabilite il termine per
it deeorso della praserizions qoingnennale.

FATA

Ii gindice del merilo wvevu ritennts snspesa o preseris
vioue Goo. sl ceesave del rogime Fasclate.

La senlenzt unnotsla nrom ha riselte 3t prolilenia che
impiicitamante con In sua seconds. massima B ¢, pil che
dltra, W rafagjone 2l nuesife. delle « possibilitd o mene
del rivorsa. all’ Awbrith Gindizinria s, _

Mo ee si wecopliessera gli argomenti posli svanti dalla
sgntenea onnotate, se ciod, si vedesse mel sase seitoposts
al nemire csame & un semplive episodie specifice e concre-
to &, uyuley dalla situnsione generdle, lo stato- di violenaa
politicp doveebhs vemir patkato wlly stregua dello stato di
i gialohea privata» ed allors menm si wyeelbe ragiome: di
non far pactire 11 termine della prascrizione dolla data
dells perfezionc del negozio. pinridico. )

Accolla, invetn, il coneetlo di vielenza politics, non puo
vedargi nell'episndjo di violeaza ¢he un'ebpressione «di
uny sihinzidng pill generdle imporante al tompe del mege-
zio ginridice v, B avidente, allore, sempre ohe B rissoriitioe.
gli ésromi voludi dalla legge e preso cod a medelle, nom.
A tipa dal costapziesimus wir, ma i tipe deHa persona
sensate che, sino a che dura lz silunzions che hs gene-
vate it Ete vislanto, vanme & porfme di eassazions delln
vislonsn; di «qoeslle state penerale i viglensm, ehe la
¢ Gorta .di morite hin agolpito mella sun sentenza (nom
¢ pubbbiealn) geando rivorda: Iambicnte generale i cep-
4 prush, di intimidawiodi; di estersioni contiswe, guale vi-
ageva ad opern degli elumontic Snscisii, nel et anhisnte
¢hen i inguadra, sempre agli efferti delly legge, 1a limi-
& tnta_werdalita ed eleusexza d% eolrura def baornd villied »,

Esplicits, invate, 11 Tribunele di Napoli nella sovencitazs
sontonga. gunpde aflerma senwn incertexza che: ¢la violen-
74 deve ritenersi cossata sofe. conla Arie dol regime foscizti ».

Il Santoio Passsrelli criticn anche su questo punto Ja
semlenza; « MNun sl pud paclare di ceesaxions di vielepsn,
epit dice, se mon in gquunto st diniesiri che, & gessione
avveniila, lu pressions degli esponenti del partite proses
guiese per distogliere i vendlori dal promesverns Vannol-
lamento 2 {v. Rin. wit)

Mz #l. Santorp Passarelli pen tfena conte della narara del-
In wiclenzn. Bd & gqui; a neslro remiseive avvise, Perros
re. Alla perte; ¢be agiece per aunullemeénto, mon e pud
chiedere mna prove,. quale la comtinlinsidue delln violones,
fiel case di violenem politica, perché In préve & i te ipsa,
2, ciad, nells sitnuzione generale.

Venendo ¢! caso nostro, n quale prezzo e oon gquali con-
seguonze i o buoni willici di Besconero» avrehbers In-
traprese un'eeione gindigierin contre il Dopelavero?

Ia tal case, non vi & dubbio ehe i dirigenti del Dopolas
voro aveebhero leadoito ig aite,. quells micacee! gueh il
ritiro defls tessera del partita — tessera del pané — canfinn
e devastazione ete. & tiod, .guel male ingiusto e nomvole,
da faré improtsione st o buoni yillickn e for cemere por le
loro parsomné od § loro beni, di eui si erane seryiti per
strappara Ig denagione (art. 185 & o)

Solo ‘a cossosione del repime fasoisla — veeehin & puove
— sole allord; 1 bunwi villivd, por Ie loro Limitita mentalits,
riacqutstavane Jo libortd A% insergere cootre il wal polte,
e sblo de tale detz, vu Dntie pertive, a sonsi &i lepge, i}
terming df presceigidnd,

Avv, Prof. ¥itenlo CorTing




minarazione della Libertd di determinazione che pr'\-scin-.
dé del tutto, per effetto defls pressiond eseccitate, dalls
astratta posml:ul:t& di ricorso apli- organi giurisdizionali

- o pubhlici i genere.

B, percid, del tuite fuori dell'sgpetto della presente
controversia Ia valutazinne, in senso positiva o negativo,
dell'indipendenza dimostrata dalla magistratera nel pe-
riado fascista, su cui {avans hanno discussa le par.
: Non basts. La causa deve. essere ridorta alle sue reali
e modeste proparzieni anche sotto nn aftro aspetto. Non
& infar, in discussione une. state generco.di intimi-
daziope che sarebbe srave esercitato swi cittadind dal re-
glme fascista,

[ giudici de! merito si son dovuti, invecs, ocouparc
di ‘un episedio. specifico ¢ concreto di violetza svolftost
in"un paesettn di proviacia ad epera di un csponente
delie organizgszjont fasciste del capaluogo, La Cassazio-

“be &, percid, chiamata a controllare soltanto la applica-

ziohe chie della.leggge si & faa dai gindici del metito in
tefazioie al cdso concreto e non pud, nd deve, esarbilare
nel suo giudizio. da guesti limiti.

Ci& premesso, i gindici del mezito hanno ritenuto che
Tn st di coazione morale in cul 1 dirigenti dell’asso-
ciazione forono posti dalte minscer” di quel ol sigrof
Quan:lla 2 perdurate fino 4 quandn non ebbe a- ‘cessare,
il regime fascists,

Apprezzamento di fatto ¢he la Corte del merito, senza
for ricorso a prove specifiche, by fordate. sulle dozioni
che rentrano nella comune esperienza (are. 113 sec.
comma cod. proc. civ.y Un conuollo che in questa sede

. pud essere svolto su .questa valutazibne & ben limitato e

eircoscrittor esso, invero, non pud invadere ka sfera che
¢ devoluta al potere savrana del giodice del merito.

Percid, questo Callegin non pud rifare d giudizio cam-
piato in sede Ji meyito, ma soltanto verificare se esso
non esorbiti dai limiti di wna ragionevele atrendifulitd:
¢ mon contrasti-con fe nozioni che rentrano nella comn-
ﬂ‘c Espcﬂenza.

Intesa in gucsto senso Uindagine che deve essere com-
miuta ip guesa sede, & agpvole constutare Vinfondarczza
dei silievi formulati dal nicotrente. Invexo, perché que
sti polegseio essers accolti, oocorrerebbe che le nozioni
di comune esperienza escludeseero che 1 partito fascista
costituisse il partito unico esistente in quell'epoca in Tta-
Ha; che eiso avesse assnnte carattere totalitario- e s pro-
pongsse, pertante, di atirafre neli’orbita delle propric or-
ganizzazioni. qualsiasi ente o atttvith di carattere cal-
lpteivo, .

La deduzinne che da questa situazione pnlitica. di ea-
racteris generale ha tratto fa Corte del merimn in telazio-
ne ait'episodio. specifico, attizne alla valutazione: del fatto
e non pud essere controlfata in guests sede se oun. sotto
it profilo. delPinverosimiglianza o defla iHogicitd,

Ora, la cocrenza logica nori impediva alfs Corté di
trarre dalle ineccepibili premesse d'ordine sterico e ge-
nerale suiceonnate la consegnenza che essa ha dedotio v,
ctod, che in un difa siffatto, 1'opposizione contra l'atto
di on esponeote deéfle gerarchie fasciste che avesse esor-
Bitam dai limili defla legaliid, nen per fini propri parri
volari, ma per il raggiungimento di senpi inecenti 2l pro-
groming politico: del regime, potesse cssire interprelata
enme manHestugione di dimenso da quel programina ¢
yepressa con sanzioni quali il sitiro defla Lessera, ed al-
eré rappresaglis; il dmore delle guali han pud esclu.
dersi che fosse sufficiente a distogliere chi le avesse su-
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bitc da ogni- reazione ed anche dal ricorrere. alle vie le-
gali per far valere Ja nullitd delltee, :

Non st dica, invero, che sanzioni di tal gemere non
preseriterebbero quel grado di gravith nloneo a concre-
tare la fattispecie della violenza.

B noto chie il modello che deve esserc temuto presents,
ai fini della valutazione dellefficacia delle vietenza, non &
quello del coostantissimus vir, ma quello defla persona
di media forza d’anima.

Respinto # prime motivo, Fesame di questa Corte
deve cadere, anzitwio, solle due ccnsure Zhe pure es-
sendo guntennte nel secands menzo dedicatn in viy prin-

. clpale a} dolo, riguardano.-egualments il tema delfa. vio-

lenzs. Lamenrs, infacd, il ricocrente che fa violanza sa:
rebbe statz escrcitata su un sopgetto estraneo alla dopa-
zioné: questa: fu. voluta dally socied, laddove i minacee
sarebberg state rivolte ai citizdini di Boscosero e ai soci.

1l silievo non coglic nel segno: Ia Corte ha avite ben
cura di dimostrare cmne azione intimidatrice fosse ri-
volta specificatamente contro [ dirigenti [assaciazione,
1a quale, del sesto, essendo sprovvista di.personalid, s
identificava: con gli associad. Limpressione subita dal-
T'azione del Quarello sull’animo- del cittadini sexviva sol-
tinte nel quadre delineato- dal giudici dei merit, -per
calorire Io sfoodo e Fambiente in coi ghi att specifici di
violenza verso pli amministratori & svalgevano. Noniha
percit ragton dzssere Tulteriore silieve ciea Vinefficien-
za delle vialenza in considerazions délla moltitudine di
persone st Cijj e st escﬂ:lm' :

La Corte tfi terito non era tonista 4 angg:r"'

di soppezioht pslcu‘ﬁj,llm di chagnni tali ¢
scontro e dei socl, ai fini ben cirl:mcri[ll ‘pg- ol quekur
situazione, come $i & visto, era presa in consideruzions,
era sufficiente mietters In evidenza lo stato di allpeme e
di apprensione suscitato 'dallnzione Huimidatrice nel pac-
se. — Oipisns.

Inhsne, nel terzo motive, il ricorrente faments la vio-
lazione dell'are. 246 cod, proc. civ. ndducendo che sa-
rebhero suati sentiti come testi § sori deifa societd no
nostante Pincompatibifitt stabilim dall'art. 246 c. p. «

Gioyd, in propositn, ricordare che la vicorren® nen
soltante nou fece aleuna osservazione sull'esistenzs della
pretesa inedpacith prima dell'audizione del testimond; al.
sensi del sccondp comma dell’art. 252 cod. prot. civ. ¢
sollavd ln questions in appello, ma non indicd nemme-
no il nome dei testi che sl savebhero erovet mella situga.
zione considerata nelf'art. 247 cod. proc. dv.

Tn questa sede, limitandosi 2 profilare, in sostanza,
ana semplice ipotes, il ricorrente pretende che linda-
gine relaliva dovrebbe essere condotia di ufficin,

Ora, questa Collegin pud anche prescindere dal pren
dere in csame la questone circa i} momeste in Tui
T’zccezione coosiderara deve essere sollevata, Ma oon pud
in ogni case non rilevase che, a nayma del’azt. 115 primo
comma cod, proc. civ., d gindice non & renvto » com-
picre indagini ex officio; egli deve, invece, porte 2 fon-
damiento della decisione le prave propeste dalle pani o
dal Pnbblico Mioisrern, — Omirns

o

Covie ("Cussazjgne — Sezione I - 31 warze 1949
+ N. 757 . CovLAgnossd® Prasidg e - Prorera Estensore
- Vyranza P. M. {condl, conf) *‘”‘Cammu_rs favy,
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Obiigations and Contracts — Fear for an objective sate —
Irrelevance for the purpose of contractual nullification —
Case,
The metus ab intrinseco deriving from the feor of on
objective stote or by externol pressure on the psyche and
conscious of o subfect cannot invalidote o fegof trode, it
being necessory to thot end thot the fear comes from the
outside by o subject who uses violence or threots whether it
is the other controcting party or o third party ond the unjust
violence impacts the process of estobfishing will so as to
reduce the freedom of decision-muoking that must be present
in ol negotiotions {1).

Therefore, the simple feor of eosy retolintions ogoinst o
citizen during the twenty-yeors of the foscist regime due to o

refection of o request by the dominont porty,

{1-3) Metus ab intriseco,

H ks miy long conviction that the law finds It 2asy to be repular in the economic
terraln but not when it moves outside of Lhis seope.

Human affectlon, human ralatlons, are too vared and complcated for tha law
to manape them; a¢ it forms its nslitutions, the materisl i intyactable to be
contained by this,

What s melus ab fotrfnseca? A in all docirine on viclence, the canons have
had a skenificant impact on this concept; and | think that they set that this
poal, as ils name says, does not come fram an external fact, from another
subject Lhat is metum incutiens, but lrom actions driven by sphit and
conschous; for questlons of marriage, Where is the fear that a Jilied partner may
commit suiride or that a father will have a heart attack ifa relationshp ends
that tha parenls really like; some writers include sxamples whane there i3 no
third party; people who get married because they would die if they had Lo be
chaste or those who are afraid they can’t maintain it and injure thenselves,

Buiin my opinior, it is wrong to fnvoke mebis gb intrinseco since Lhere s 2
Lhird persan, known for his viclence, for the evils thal he inflicled agatnst
those who went againsd, s will: if they didn't threaten any evil against those
whe bend o their will.

Stating the metus is in this case is the same for an anguished man, whe,
through any arton, [ears injurious consequencas and bs always in & state of
Fear [that the law justly considered irrefevant], equbvakent to denying a given
comimon expertence: the maximum terror that a viotent diclator or a crimingl
may impase has the effect of dastroying any resistance and making everyone
bend ta its will; even strongly hating this, people try to satisly and anticipate
his desires. Te make a comparison with fairytales, this would be llke deating
with an ogre.

People who have to make threats have not oblained full compliance of all
subjerts

The family of the nun in Monza were not at this point; and, nevertheless, |
would doubt that it could be satd that she took her vows only with a metus b
intrinseco so her father the prince did not threaten her with any evit if the
didn't want to be a nun (he only told her once that after that childish
exchange of kove letters with the page, she should ghve up the thought of ever
having anything to do with him}.

The dacklon af the Cassathon lastly ends up uniting with that of the
representation since it sald thai the threat of retalfation can still be alleged
due Lo the ronduct that the fascist party exhiblled several times in these
tases.

Spectfically, Lhis s termain for the case and, themefore, to be elearer, itis
necessary Lo say thal this twanty-year experience shows that the fear of
realiallen was founded Lo oblain a certain intent so a certain Jeved of fascist
auLhoriy
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or its individuo! hierarchical members connot invafidate
through violence the legof trade with the foscist party or
with its hierarchy thot requires and solicits i, but it is Instead
necessary to this end a real threat of retafiotion, thot
effectively occurred, even in cireumspect or discrete ways or
presumed due to the conduct exhibited in similor coses by
the bodies of the foscist party. The Court’s ossessment of the
exaciness os welf as the efficiency or inefficiency of o threot
or violence to coerce the will of @ person regarding
obfigations and contracts resolves in an de focto ruling thot
connot be objected fo in the Cassotion If correctly ond
congruously motivated {2).
Omissis. — Grounds; With the first mzans, the ruling is
objected to because it excluded that the results were the

product of this violence, since the documents did not show
{2 federal secrelary, 2 military representative) or a particularly well-placed
person n the party for his loyalty or a person known for having committed
violent actions had o leave the party [ilegitle] something that represenled 2
political triumph, the success of a company {who would have thought that
thay could retum the Work Charmbers in Torino or the red and white
cooperatives under assaull or the masonic temgples destroyed aad then
oockipled?).

It s also true that it is naturally less courepeous To not act, nod grant a
motion and not act Lo supparl, in Court, the Fascist Federation, whether an
institution or a reglma or, worse yel, to file requests or request damages from
the herarchy.

Wien the gueston of cancellation vcours due o viskenoe, we must look at
the pecpls who incite the wiolence: a retired genaral or # bishop had much
less to fear than a clerk, a big clity professional s litlle kess thas one Ina town,
a middle-class person less so than a worker and a member of a large
aristocragic [amily less than both.

This is what experlence tells us,

| don't Hike painting a Wacker pictura that the raality; there were peaple who
could rasisi certain requests from central and local fascist bodies bul most
were not able to do s,

This is not a metiss ab intrinseca; si ere was oripinally a seriss of
viglance and violence that led, slthough sporadically, 1o damages fo those

1o rebet, the fear was ot ar abd ut arose from the
faunded conviction that denlal or resistance would have let 1o retafiation, the
size and scope of which could not be predicted.

When discussing violence over these twenty-years, it would be necessary o
consider what i)l esll the shorter palh: wanting adhesion Lo immediataly
obtain wha! ks able 1o be oitained through legal pathways; the sake of the
asset, which could be the subject of expraprdation or ragulsition: theories
related to ihe canonistic category of unjust violence quoad modum. And
when | think about the nullification, the aption of another route is not encugh
to reach this results {and never provided infarmation o know with certainly if
the result was reached; probably Lhase with the power of expropriation or
raquisition would have prantad the request of the local pafitical bodies but
there is no certainty about removing the unjust nature ol the threat.

On last obsarvatlon that is rat lepal.

These cases, when they are - as they almosl always are - locused against
the Slate or against the Administrations of focal agencias, aften uphald by
members of the left, shaw ane of the may evils of our national life: the
divided between the leglslature and the administration, belween the
lemislatures and bureaucrats {which are generaily supportars of the central
and loczl administration); legishation dividing issues among the catageries that
suffered during fasctem bot strong resistance, in any case, for Lhose who
ragiest it through ihe path of judidal retdbution.

A.C JEMOLD
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ahy hint of the alieged intimidation or coercion suffered and the
testimony did not seem conclusive ta make a dedsion. According ta
the applicants, instead, there were no satisfying grounds because: a)
the documents exhibited were not sufficiently examined by the
Court, which otherwise would have seen that there ware only thires
sharghaolder cut of a bundred and one liguidator cut of three at the
Shareholders’ Meeting on January 1, 1540 with the Chair held by a
fascist representative; b) in analyzing the testimony to declare it
inapplicabie in the circumstanees sean, the Caurt did not considar
the specific circumstances con@ined in the specifications propoesed,
such: as the change in the company name, the zhsorption of the
provincial Consortivm between the Consumer Partaerships and the
privatization of cooperative assets hefore a sale could be decided; ©)
mareover, the Court, having examined the individual evidence to
declsra its Irrelavance, neglected to conduct an averall assessment.
The complaints are without merit and, for the most part, régarding
the assessmeants that cannot be olected to by the Court.
Inn fact, it should be reiterated that — as the casa iaw of this Supreme
Court {cf, Cassation no, 872 of March 17, 1958; no. 678 of February
28, 1958, etc.) ~ the assessment of the Court, which does not grant
the request to submit evidence because jt is without metit, danying
any relevance of the facts highiighted in the evidence for the
purpose of resolving the dispute, is not dane by the Cassation if (a5
in this case} it is supparted by adequate and logically and legally
correct grounds.
Similarly, the assessment of the eral and documented evidence is
done by the Court, this sssessment not being abie to ba objected to
by the Cassatlon when it is adequately motivaled and inspired by
the exact legal criteria,
The ruling on merit has carefully examined the documents and
arguments of the parties, appraved the resuiis and is convinced that
thera was no violence through impeccable reasening that cannot be
redone or avertumed by this Supreme Court,
Similzrly, the Court found =l the circumstances deduced from the
evitence to be without refevance, analytically shawing this
rredlevance: this Supreme Court cannot go against this notlce or
overturn this ruling, described in detall for eath piece of evidence
and definad for ali of the evidence through the alleged inapplicable
of the evidence. The means in guestion is therefore without legal
basis and must be dismissed,
With the second grounds, the ruling is objected to bacause, for the
purpose of the cancellation of the legal trade for viclence, it s
necassary that the violence be specifically directed &t removing
consent in relation to the trade challenged and that the evit
threated can impact the process of determining will, In the opinion
of the defendants, instead, the Court did not consider that it must
refer to the anvironment and climate of the fascist regima because
that which does nat create an impression in 2 situation of freedom
and security may instead result in paralyzing will in a situation of
pelitical uncertzinty. in this case, excluding reverential fear, it must
be agreed that there was an 2lleged coercion of consent.
These chjections to the second grounds 2ire therefore without
merit.
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This Supreme Court has other times been abis to aHirm {cf.
Cassation no. 1264 of May 5, 19585; June 10, 1957, no. 2154, etc)
that the simple fear of retaliation, which is easy to create for diizens
in the twenty-years of the fascist regime, due to s rejection of a
request by the dominant party or its individuzal hierarchy members
may invalidate due to viclence the legal trade with the fascist party
ar its hisrarchical members that reguest and solicit it sfthough only
a real thrast of retaliation, which effectively occurred, whether in a
cireumspect or discrate manner ar presumed dus to the conduct
exhibited other times in similar cases by the bodies of the fscist
party.

This is because the metus ab inrinseco, deriving from the fear hy
tha objective state or by outside prassure on the psyches and
conscious of an ohject cannot be an invalidating cause for a legal
trade, i being necessary, to this end, that the fear come from the
outside by a subject that uses violence or threats, regardless of
whether itis a contracting party or a third party and this unjust
violence must impact the process of determining free will since the
freedom to make a decision is deprived, which must be the basis of
any negotiations,

It must Anaily be reiterated that Lthe assessment by the Court on
the existence as well as the efficiency or ineficiency of a threat or
viclence to coerce the will of 3 person regarding the ohligations or
contracts is resolved in 7 case that cannat be appealed bafara the
cassation if correctly and congruously motivated.

Naow, fn this case, the Court excluded the existence of any acts of
viclence having - by applicalton of all the correct princigles of the
law reiterated above — excluded the violence In the general
circumstances of the fear of retaliations by the bodies of the fascist
party, having also excluded any concrete act of violence or threat by
the other contracting party or third party as well as any concrete
vexatious conduct suitable to cause unjust fear and coerce the wili
of the ather party.

In these circumstances, excluding any error in the right of the
ruling reported and any procedural issue or grounds, the rulings
adopted are nat Included in any objection in this forum with the
consequence that the primary appeal must be dismissed in fuli. The
incidemtal appeal must also be dismissed, the sole grounds of which
are proposed fo verify that, in any case, the alleged viclence would
not last untll the fail of the fascist regime but would have ended at
the time of the contract. It is clear, on one hand, that the exclusion
of violence makes this further investigation pointless, even if
conducted at the end of the alleged statute of fimitations and, on
the other, that it is not possible pursuant to Art. 1442 of the Chil
Code to exclude, in theory, that the violence, in determined cases,
can extend beyond the date on which the contract ends, with the
consequence thal it is not correct to alfega, as a rule, Lthat afier five
years from signing the contract, the cancelation due to violence can
ne longer be accomplished when the violence extends beyond this
data.

Regarding the fees, given the minimum raie of the dismissal of the
incidentat appeal, they #re at the expense of the primary applicants,
which are also convicted of having iost the Files. — Omissis,
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PARTE PRiMA — Se2. 1.

Obbligazioni o ¢contvatti — Fotlmo thnors per woo state
il fatto oggettiva — Ieelevdnza ai fini dell’annuila.
bilta del contintto — Ii'utuspccle.

£l metue ab Inirinseco de-riwute. dalla paure fngpivaie
da une stato di fatte oggeltive, o da inirusioni dell’ester
av nelle psiche g nelle coscienzo di un goggetio non pud
essere cousa involidenle di uh négozic giuridico, occor
rendo, invece, o tal fine, ché il timore provenga daliester:
ng, ud opera di un soggetic, che usi violenzu o minaceia,
sin esso I'alive contmenie od un terzo & eche la violenza
inigiuste sie fale dg incidére eul processo di formaxone
delin volonid wosi de fore venive mend gquesia Hoerto di
a‘erermtmzfons cui deve esere infarmala ogni condratia-
zione (I)

Perlania, it semplice timore di rappresaglie fdeilg ad -

nsorgere nell’anime del cittadine durante il ventennio
Fascizte, da ung ripuise o richizste deél partita domidnanis,

{1.2) Meins_ab_inirinseco.

£ mid vecehio comvingimenlo che I divitto novi ung na-
terly doolle a Tasclhrsi regolave Mochd 3 mogye sul terreno
gepnomice; non Pl quande Bl sposta da queslo,

510 afeil wmant, le reazie) d)iomo, sone TPORpo varie

ad inaffervabili perchi il firitto rieaca a dominarie; allercha
torma 1 suof istitutl, 1e sue caselie, subito a, materia sl rivels
ndecile a laseiars :.la feregta contnnr-ra. .

tlos't il metur ab Midrinseco? Come in tutls lu dethdne sulls
viglenza, 1 canonisti hanno avuio parla eminento pite o que.
=zt ngzlone; & mi sombra abbiano fisasto chae tate meiny, come
diee il sun norne, nen proviens da un fatlo esterno, da uny aliro
sogzetto che ela metum incuileny, benst da mou dell'antmq e
dela coscienza; in materia malcimoniale 2 1) tmore. di el
paven(z che ki Adanzala se abbandonats si sulciderebbe, o che
i propric pardve morrebbe df un attacéo eardiato s’egll rom:
persd N Odansemento eul § genttore tamlo tiene; e taluni serit-
torl agglunpgens anche esempt in cul non gompeee sulil'orie-
copie aleun terza; quetls di chi sposa perchd crede che moy-
relibe osservends ia eastith o di ol teme di non potorla eon-
gparvare ¢ df donnarsi.

Ma 6 mlo avviss & malé Invorata 11 melus ab nirinseco wl.
iorehd i sfa un terze prepatents, nelg per le sug violenze, per
1 mal the hd inlutlo & ehl s! & ribellato alla sua volomth: se
apche questl non sbbin minacelats aleun male a quegi che
sl piega pavido al sus voleve

Dive che i giinsto casn U meiuz & guello slessa dell'vome
angoaciato, che diy qualsidsl sua alto teme provengand oonse
guenge danhase ed’ 2 gempre in una atnla 4] timere (che giusla-
mente I diritto eonsidérs Freflevante), equlvale 3 nagare un
dato di syperienza ootmune: che il massime tevrore che n vio-
lenle, un dittetore od un aEUEslno od un handlto pul impocre,
lin nd éffeito di spezzers. geni resistensa, di rendere Lultl pront
alia sug volontd; pure intlmemente odlapdolo, st ocersa db
soddisfare, arai H prevenire 1 swel deslderi. Persine melle
favule che asvolirvamp bambini, o st eomportava eosi dj
fronte sll'area,

ohl fa hisogra 01 minacciare non ba anesrs sUlsnuts ja mas
simz prosoaeione del suet coggettl

Nan si erp s questo punto nella famiglla della wionaca di
Monea; ¢ inilavia dubiterel mclto che sl Dotesse divé the emsa
swgva pronunciato i vot] solo con un metys ab hlrinseco per
cfg the i principe padre aoh le aveva minueuialo aleun mile
se non volesse essere mopnaca (Solé e sveva deilo una velta
che dopo quel faneiyllesco scarnhio A biglinttl eol papgin, da
cavaiiwre d'vnore, doveva distmattere i1 pensiero, se mal Yaves
s Avulg, dl colinearla nel mondol

T.a fdecigione Aella Cassazione finisee dz wititap per aderive 5
gueila eh'd nalla mente A tutfi Iz papprosentazione dalla
realts, alloveid dive che la mnaccla di rappresaglic pud acche
eggare presunta per effetts di comportzmento sltre voite lenute
In ouei anatoghl da goegli organi el partitc faseista.

Precizsamentz geeslo & U vera ienreno della tausa; ed, ailors,
a meglio speclficare vccovverehbe dlva che Vesperienza {51 veh-
tertio mostra che Ia paur i reppresaglle @va fondata allem
ché per olienere tn weris inténto sl adoperava un'autorita
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o dellg singole sue yerarchie sion pud inuvalidere per vig.
lenga il néjodio pluridics coneclusc col partile fescisty, =
[+ ccm ¢ suoi gerarchi ehe lo richigserp ¢ gollecitarono,
ma € invece neccssorid, of predefio fine, wng verg e pro-
prig minaceia di.rappresaglie, effeltivarmenty intervenuts,
sin pure in modo circospeito o discrete, a quanto meno
presunto par éffette del comportamento altve volle tenita
in eust analoghi, da quegli orgami del partita fascista.
Liappreszamente del piudice del merfie sudl’esistenze,
‘nonehe sull'efficecin o inefficacia df una mindéeia o tio-
lenza, « cogriure lo volontd di une persopa in fema &
obbligasioni ¢ contmit, si risolve in ur giudizio & fotto
ingensurabile in Cpssazioiie, se covrethaments & oORYTLI-
mante motivato. {2).

Onvissis. ~ Motiviz Col wrimo mezso, s censura &y
gsentenza per svers sgoluso clie risultassers gl estremi
delle dedaita vielenza, in quanto dai doctanenii non ira-

fazeista’ &7 un ceveo- grade (In Segretario fedevale, Un eopsple
debla miiiwia) o persona partleclarmente sHmagta nel partits
per sue benemetenxé, o persana noka per vivlenze compitte]
fondidla sempre ulloreha sf sarebbe dovubo sitopliere el parvtite
qualeéssa c¢he avevn roppresentato un suo idenfe politico, §
coronamenio @ uba swa impresa (chii avrebbe pensato M pote
fare Tostitulre 1a comern del lgvors dl- Torlno, o cooperativy)
- rosse # bBlanche prese ¢! ageallo, 0 lngRe masraniche devasiaty
 ed oorupate stebilmentst). :

Sln altres! che ocempeva naluwipiniente menc edbaggic p
non fare, non accedere afdl Unz dornanda, cbe nonl per aglrdg
per convenire n gludigie una Fedarasions fasoista, od tin
Istituzione cavs @l regime, o, peggle ancora, per denacla
o chledere dannl ud un gerarca in visla,

[ come sémpre quando sorgs una guestlone di annuliamen
per \ripi_ema. devesl sache guardare alle perzone ohe assumonl
ul avere sogglacluio & viglenza: wn generale s vipods od
vessgve- Avevano moelto maps da temere di, n implegsiucel
pn, piofessionisia dl grande elliz un po* manc di upo di paeal
un borghess sempie un ps’ mene 4l un operals, e Vappark
nente & una gronde famiglin detMfaristoarszin meno ancora i
palvambi,

Quesie & cid che dice afperienza.

Mot mmo Taee up quadm it nera A guel che sla stata )
reglld: ol furono persqpe ghe poteroho resisteve a certu

0
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chlexle GEETE nrgani centrali e IoTall ol TASCEGRT
mm@mrfaﬁu.
12 hen st trattava dl-metus ub im‘rinsoca' nllamhé c'd 5L

in origlne HR S0IMe dr violens B N Lo 1A o ¢ P T

apiradiche, &l dRART T it awa BST TIHEIET, 11 Lhnore 11‘
ha-mmi-f. ATTETIE
-datw, che 11 dinlegd o Tg TN HTAITLOE Juies a raphl
Wgﬁdﬂ anmw.

A fratlare I tema dells vinlénza nel ventenznio oocoirord
aneora considerare quells che chinmered ta via hyeve: vol
Tisdlesione par ottenore subfto olb che polrebbe coperguirsl
mezzk legall; la vendlla de bene, che potrebbe formare )
gettn di esproprinzienc o di requlsizione: ipotési avyichmg
alla eafegorip conondalica delld vidlenza Inglusta guoad o]
Ed ove Penso elnel angora Ja nullid, in quanto non hasl
passibiiE di eonseguive per slire vie il rlsuitato uitime O
# mai dato sepely con certezza 52 guel risulialo sarebbe
raggiunto; probablimente § vilolarl de} potéra di egpropris
requisielome  avrebbera apceduto ally vlohiesta degh i
potilict loeat; ma certezza non sf Q8) per togliere Vingluyf
detta minaceia,

Unfiitima osservasione, hon ghuddica

GQuedte cause, quando sono- — come guasl sempre — dilgl
votilie Yo Swta. o coptra Amminlstrazleost &f enti tocall, uz;r\
retle da elensentf dl sipisire, fmestrads una delle Ll
e della nostra vita nazionale: H divaria tra legislaziong
amininistrazlons, tra jsgislatow @ buyoeratl (che sono p

=

el ohieds per l& vie giuﬁ[zlarre rlparavione'
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spariva neppure un indizio delis pretesa intimidaziens
& coerelzfone subity e ln prova testimopiaie non appariva
concludenté ai Ani dél declidére. Secondo i rleorrend, In-
vewes, ki motivazione al riguarde ssrébbe manchevole e
non appagani¢ perché&: a} | documenil eslbiti 1o erana:
staii esaminat 7 suficienza dalla Corte che fltritmentd
avrgbbe vistn che sll'ssmemblza generdle del 1t gennaio
i) vi erano statl 5010 tre soci presenii su un ceéntinale
ed urp liguidetore su tre, con la presidenza tenuta da
:un esponenle fascista; B nellunalitbare { capitolt ‘delln
prova iesluncniale ner dichiararla inconferente nelle
-sne elrcostanze dedotie, 1a Corts non aveva tenutlo conty
4j spacifiche eircostanze contenufé mei capiloli proposti;
quali a wiodifica dells dengminazione sgociale, I'assorbi-

consumo, ¢ la privazione del cespitf della cooperativa
prima aneora clie seé ne defiberasse I'alienngione; ¢) per
- dl pit In Corle, pure avendn esaminatl i singoli capiioll
di prova per dighjararne Yierilevanza; ne aveva, poi,
messs la valutaxzlone glohaje:

L& doglianze del mezzo sono infoudile e & rivolgono,
ella magelor parte, £onbo aphrazzament upensurabili
¢l giudice dél merito.

Infattl, va ricordsio che -— come & giurisprudenza di
‘fuesta Swprema Corte {efy, Cags, 17 merzo 1958 n. B72;
29 febbralo 106§, n, 678, ece.} — Vapprezzarnenlo (el giu.
tice Al merito, che disatiende [a richiesta di amrissione
Hi una prova per testl, perchd frustranes, negando ogul
ritevapea af faiil dedoil a prova, ai fini dalla declslone
fella contaversia, sfugie ai stndacain della Cassazione,
nve ala {come nella specie} sorretle da metivagione ade-
Euala e logicamenie & glurldicamente orretta,
Anziogamente, la valutozione del risultali dellg prova
orale ¢ doguinentale & rimessa al giudice df egito, i edi
apprezzamenio al vighardo @ inecensurabile in Cassazione,
quando sia adegyaiamenie motivato ed tsplrato ad esat(i
criteri gharilel,

La genienes df merilc ha aceuralamente esaminatl ¢
documentf e e argomentazioni delie parti, ne ha vagiiato
I rlsultanze e &1 & convinta de)i'inesisienza. della de
dotla . violenza sttraverso uw vagionamenlo impecesbile
che ngn pud essere rifaitn, o censturato dda questa Corte
.S prema;

Angzlogamente, la Corle del merito hz riténuto prive
di rilevanza tuite |e cireostanze di fatto dedotte n prova,
anoliticamente dimoessrando tole iypllevanza di esse: nmon
mtrebbe certn quasia Suprigma Copte andare in dontrario
avvigo, 0 rifare tate gludlelo df rilevengs, condotto I det-
jaglio per ogni tapitolo e defnltivo anche per il com-
plesza. del capitoll stess), attraverso 1 ritenuta inconfe
renz, della prova, 7! meigzo in egsarme &, poretd, privo di
fondameénto gluridico & va rigettaio.

Cot secondo motivo, poi, si censura Ja senmtenza per
avere q torto ritenuto che; ai fini dell'annullamento -dal
neguzio giuridien mer viclents, gin nectesarioc che In vip-
jensy si3 speciflcamente diretts ad estorcere Il consénsn,
in relagione ai negezio impugnato, e che {1 male minae
piato =in di tale paturo da neldere sul processu i fore
mezione della volonti: A perere de! ricarrentl, invéce, la
Corie non avrebBe tenuto presente che occorreva fare
riterimenio all'ambiante ed a! clirna del regime faselsea,
perchd vid che non impreseiona in una situazione di hber‘
td e micurézes, pud invece risulfare delerminante a para-
lizzare la volonta di uns sitvagione di inslewrezze poli-
Ligs. In tal casa, eseluso il tithore reverenziaie; occor
Teva gonvenive chi vi ers statd In dedmta cosrtazione dej
' CcongeEnso presialo.

Anche e censure di guesto secduﬂ'o mezzo 50040, Lut-
tavia, Infaidite,

mento dei Congorzie provinciale fra le Cogperstive di

Questa Suprems Corte ha Ei3 altre volte avuta oeea-
slone di affermere (cfr. Cass, & magpio 1955, 1. 1204;
10 glugno 1957, 0. 3i54, ecc) che non il semplive timors
d) rappresaglie, facile ad inaprgere nelfantmo del eitts-
dino durante fl ventennia fascista, da una yipulsz a
richiesta del partito dominante, o delie singole sue ge.
rarchie, pud jnvalidare per viclenza il negozio giuridico
congliogo col partito faseists, o voi suoi geraveld che Io
richiesero e sollecifarona, bensl solv una véra e propris
hinaccia éf rappresagiie, effettivamente intervanute, gia
pure n modo ¢lrcogpetio o dlserets, o guante meno pre-
suuto per offeito de) cormporlamienio altre volte tenuto
in casi ansloghl da quegl organi del partito fascista.

Cio-percha il-metus ab {htrinseco, derivante dalla paury
frspivata da uno stato di fatre oggetilvo, o da intrusionj
nal’esterne neila psiehe e pella cosvienzo di un oEgetto

- won pud esserd causs invalldante di un npegosio giurk

gice, occorrendu, Invees, a tal Ane che il {imore provenga

" dall'gsterno, ad opern di wn soggetto che ual violensa, o

minacéia, sla esso l'altro contraente; od iin terag e che

. 1 violenzy inglusta =la isle da incldere sul processn di
 formozioue della volonta cosi da fare venire meno questa

liberia di deternilnazione c¢ui deve esseré informita ogat
contrattazione,
Deve; infing, ricordars] che l'appreezamernto del gludice

- df merfto suilesistenz, nonehd sull'efiesclo od fneff-

cacla di wno minsecla, o violenza, a coartdre lu foluntd
di uria persona in terma dl obbiigezioni e coptrattd, sf yi-
solve in un giudizio di failg ineensurabile n Cassazibne,
s corfetlo o congruaments motivaty,

Ora, nella specle, Ja Corle del merito hs escluso 1%esi-
gtenza stessd di ognl violenza, aventde — in applicazione
del tutto corretlz del principi di dirlio sopra rlcordati

— eselusa Ja violenzy nella circostanza genevica det tima-

ce di rappresaglic da perte dekli organi del pardio fa.
sclsia, avendo aliresi escluso opni fatto doperéto di vie-
tenza, 0 minaccia da parle deli'elire contraente, o di
terzi, cosi come oENL compoptamente vessalowig concrpta
idoneo & fare témere un - mala ingivsto ed 2 roartare la
volonts deiy'sttry pavte,

Ti. questa gircoslanza, esciiwu oEnd errore o Airitto
nella sentenza denunciata &d ogmi. vizio # procedends,
o fweila motivazione, le pronimeie adottate sfuggonn ad
opnir cénsura 1l gwesta sede, con la consegnenza che if
ricérso principale: deve egsers rigettato integyalimente.
vy, Infine, parimenti vigettato anche i} cleorsn ipeiden-
e, 11 col ¥nibe mezzn 8 propone di acceftare cle, in
oghi caso, la pretesa violenzn non sarebbe durata fino
alla eaduta del regline fasclsla, my s sarebhe, se maj,
egau¥lla 2] momanio dai-coantratte, . ehiaro da up canio
che Vaselusione deila yviolanga rende inutlle tle ulterlore
indegine, anche s& condotts ai dni dell’dvcepita prescei-
sipne delf’azlone, 6, dal'@itre, che gon & possibile al senal
deli'art. 1442 codice clyile, escindere, in fpolesi, che Ta
violenza, o delerminatt casi, possa aneha protrars] aob-
tra la data di conclugione del contratto, ¢on la conse
guenza che non & gsmito ritenere, come “refola, che de-
vorsi clugue ammi dalla stipulazione del contratio Pazione
di arinyliamenitc per vinlenwa non pessa pitl essere espe-
vitn, ove la viplenza l protrages nitve rale data.

Quanto slle spese, atfemy ls minima jueldeoza del ri-

‘getto dal pieorzo Inridentnle, esse vanno messe @ carlro

del ficorrenil prinefpall, the vanno anchg cohdarmntd
alla perdiia de)l deposito, — Omissiy,
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COURT OF CASSATION-SECTIONII
(May 14, 1955)

Pres. Petrella - Reporting Manfredini
Icom v, Mori

Obligations and contracts — Mandate — Assignment of corruption —Unlawinl canse -
The irrecoverability of the compensation paid for the performance of the base obligation —
Repeatability of the compensation withheld by the not-recipient of the solufio.

The soluti retentio granted by Section 2035 solely reflects how much the receiver has
obtained by virtue of a relationship against boni mores assumed vis-a-vis him by the solvens and
precisely everything that consfitutes the compensation for the performance of the base
obligation. Therefore not admitted is the soluti retentio pursuant to Section 2035 of the Civil
Code in favor of he who, non recipient of the solutio, appropriated a sum of money or another
good delivered to him in order to convey it to others as consideration. for the execution of a base
agreement (1).

11

TURIN COURT OF APPEAL - LABOR SECTION
(December 17, 1953)

Pres. Talassano - Reporling Piazzese
Icom v, Mari

Obligations and contracts — Mandate — Corruption of employees of competing firms —
Unlawful cause against morality — The irrecoverability of paid sums.

Against moralily is the mandate whose object Is the corruption of employees of
competing firmns with commissions or bonuses, for the purpose of beating the competition. In
stch a case, pursuant fo the provision of Section 2035 of the Civi{ Code, action is not permitted
Jor the repetition of the sums paid to the agent for the execution of the assignment (2).

I

(Ormissis), - The first remedy charges, with respect to Nos, 1 and 5 of Section 360 of the
Code of Civil Procedure, the violation of Sections 1343, 1418, 2035 of the Civil Code (with
regard to Sections 2598, 2601, 2727 of the same Code).

{1-2) On the subject of the irrecoverability of services against morality.

The facts to which the two judgments refer which we are annotating, in brief, the
following: Tom gives a mandate to Dick to corrupt the employee of an entity for the purpose of
guaranteeing a supply without the danger of competition,
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The appellant firm asserts that the Court of Appeal incorrectly evaluated the act attributed
to it, to favor with gifts and investments anyone who could facilitate orders, while it was
compelled fo suffer the methods of its competitors by resorting to a remedy which it calls
legitimate competition.

Further, it maintains that the judge, in evaluating the act, to determine that it constitutes,
as it has held, an offense to morality should have referred to the common opinion of the parties
and the world of business, and could not have held ex officio the immoratity of the act itself in
the absence of a complaint for unfair comnpetition and any initiative by the professional asso-
ciation keeper of the interests of the industry pursuant to Section 2001 cod. cip.

The grievance is absolutely baseless.

Morality, mentioned in Sections 1343, 2035 of the Civil Code, comresponds to the
principles of an average morality indispensable for social harmony, to which in a given period
normally inform their conduct the persons who wish to honeste vivere; in that sense this
Supreme Court has repeatedly ruled following the teaching of the most accepted doctrine.

The cause of the confract contrary to morality is unlawful (Section 1343 of the Civil
Code) and as such it results in (Section 1418, according to the same code) nullity. And, because
this can be found ex officio (Section 1422}, there is no doubt that the judge is calied upon ex lege
to asscss if a given confract constitutes an offense to morality, also apart from every urging or
initiative by the directly interested parties.

And given, that, as stated above, morality corresponds to the principles of an average
morality, it is possible, as has been authorilatively observe, that a transaction, however
commonly practiced in the social circle to which the interested parties belong, is however
unlawful because rebuked by public opinion or by the collective social awareness.

The aforementioned concepts apply to refule the arguments made to examine the appeal
and explain how, contrary to what if maintains with it, the appealed judgment, refers to a precise
notion of morality, exempting it from the errors of law which they attribute to it. The Court of
Appeal, in fact, determined that ICOM fo overtake its competition in the negotiations about
supplies of materials produced by it, followed the corruption system of the employees of the
firms with which he made the contracts, with the payment of a commission on the amount of the
supplies themselves.

The act certainly constitutes, despite every contrary arguinent made in the appeal, an act
of unfair competition (Section 2598, No. 3) and therefore an actionable tort, which truly could
not be considered for that fact alone, against morality.

However, Dick having been paid the required sum, Dick, instead of carrying out the
mandate, pockets the sum received. So, having determined that a mandate of this type is nuil and
void due to being the case agamst boni mores, we wonder whether Tom can restore the amount
he has paid to Dick for the execution of the mandate itself, or if Section 2035 of the Civil Code
must be applied, which, as is known, sets down the irrecoverability by the party who is involved
in the turpitude of the service performed in performance of the null and void contract due to the
immorality of the cause.
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The concept of morality, indeed, referring, as was also acutely observed in doctrine, to
morality understood in the restrictive and strict sense, which, otherwise, because the law
normally protects the ethical minimum, every act against the law would also be against morality,
with a consequence in conflict with our legal system, which places acts against morality in a
special category with respect to the simple tort.

The act under review, in addition to being an act of unfair competition, artificially alters
the psychological terms of the relationship between the supplier firm and the customer, who does
not know that he is contracting at a price that could be lower because the hidden commission to
its employee obviously impacts the cost of the supply.

Such a method for acquiring supply orders circumvents the trust which the purchasing
fimm places, due {o the very nature of the relationship, in its employee, who in the commission
finds an incentive lo make the contract with iess strict evaluation of the agent’s interest. It is a
pointless euphemism Lo call, as the appellant does, the commission a “promotional expense™ and
it is clear that, according to average morality, the method, determined by the appeal judges with
which ICOM acquired tailing was “contra bonos mores™ in the majority of cases and particulariy
when, as in the present case, the system, which the Court of Appeal expressly deplored and not
wrongly so (the determination of the violation of the statutes of morality presupposes by its
nature, a judgment of ethical values), had to be implemented to the detriment of a charity, and
therefore, after all, of the recipients. Hence the lack of merit of the remedy under review with
which it attempts to justify a behavior which cannot be denied with aileged need of the handling
of business is inconsistent with the statutes of morality.

With the second remedy i maintains, above all, complaining of the lack of motivation,
which the Court of Appeal, if it had discussed in detail the examination of counsel of the parties,
would have determined that ICOM had passively sulfered Mr. Mari’s initiative and knew
nothing about the possibility of obtaining the supply: in the fashion which has been stated,
through Mr, Biassoni, who it did not know neither by name or by sight, so that the mitiative to
reach him, could not be attributed to him, but only to Mr, Mari.

Such an assumption is in open opposition 1o the adequately motivated determination with
specific reference to the results of the witness questiomng, unchallengeable here, of the lower
court that ICOM followed with the corruption system of the employees of the firms with which
he made the contracts and that Mr, Mari’s activities, also and partieularly in the Biassoni case,

In our humble opinion, of the two solutions the far more convincing one is that of
irrecoverability granted by the judgment of the Turin Court,

In truth, the opposite criterion fornmiated in the judgment of the Court of Cassation refers
to an excessively restrictive interpretation of the principle “in pari causa turpitudinis melior est
conditio possidentis,” [In equal fault, the condition of the possessor is better] interpretation
which does not appear to have any basis, where we keep in mind the reason of Section 2035 of
the Civil Code.

Frrecoverability pursuant to Section 2035 of the Civil Code — according to the judgments
of the Supreme Court —
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must be placed within the framework of the execution of the broad mandate intent on the
corruption of the employees of the firms contracting with IGOM entrusted to him.

Therefore there is no well-founded charge in the remedy under review of the appeal the
violation of Section 2035 of the Civil Code, namely without specific arguments, but in such a
fashion which emerges, as implicit conclusion, reason for grievance, under other aspects
expressly formulated in the other remedies, the Court of Appeal having held that IGOM did not
have a right to restore fromn Mr. Mar the sum he had been given on more than one occasion to
pass it on to Mr. Biassoni,

The Turin Court stated that IGOM cannot restore the sum of L. 1,703,502 which it paid
to Mr. Mari for the purpose of using it to pay Mr. Biassoni’s corruption price and its allegation
justified recalling the teaching that in pari causa turpitudinis melios est condifio possidentis,
observing that the principle is specifically formulated in Section 2035 of the Civil Code.

Such a conclusion is based on the hasty reference of the facts to the scenario considered
in Section 2035, recalled as an imprecise identification of the limits of its applicability.

Section 2035 provides: “Whosoever has performed a service for a purpose which also on
his part constitutes a violation of morality cannot restore what he paid,”

It is not necessary to recall the historical precedents of the statute and it is sufficient fo
asgert that it is justified for the effect which the legal system: cannot provide its protection to
those who fall into turpitude.

This consideration can legitimize a certain latitude of interpretation where regard is paid
to the particular and specific regard which the applicable code (Section 1343) gives to the
illegality of the cause against niorality, distinguishing it from the cause against an imperative
statutes or public policy. The sofuti retentio granted with Section 2035 of the Civil Code because
it places the accipiens in the condition {o derive gain from the base transaction, constitutes, on
the other hand, a departure from the principle (expressly formulated by Section 2119 of the
repealed code) that the obligation based on an unlawful cause may not have any effect.

The remark clarifies the need for an interpretation of the statute which does not lead if to
aberrant consequences, contrary to the same principle of morality which informs it.

Having said that, it is considered that the solust retentio pranted by Section 2035 reflects,
together with of the other conditions assunied in it, when accipiens has obtained by virtue of &
relationship against norality taken/assumed toward him by the solfvens; in other words, it is
necessary that what is given “solvendi causa” represents for the accipiens

would only concern what the accipiens had received as consideration for the execution of the
base agreement and not what he may have received to conveying it to others,

However, allow us to observing that Section 2035 of the Civil Code, legislatively
sanctioning (he Roman principle of “in pari causa,” intended to establish, with irrecoverability, a
real penalty for he who is in conflict with boni mores in any cvent negotiating for a base cause.

It follows that, as sanction, the irrecoverability relates to the enforceable service of the
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the compensation for the performance of the base obligation a suo carico.

The soluti retentio of Section 2035 is not admitted indiscriminately in favor of the person
who in any event inscris himself in un agreement contrary to bonos mores, in favor of the person,
not the recipient of the selutio, has appropriated a sum of money or of another good delivered to
him for the purpose of conveying it to others as consideration for the execution of a agreement.

That having been said, it should be stressed that the lower court determined in fact that
Mr, Mari, now certain of the trust place in him by ICOM, thought to turn to his own advantage
the corruption which it exercised on the employees of the other firms and to conclude an
important supply with the Mutilatini Federation of Milan pocketed the sum of Lire 1,703,502,
intended, according to the agreements with the representatives of IGGM, to corrupt an assistant
of (he President of the Federation, Mr. Biassoni, who truly was unaware of the matter,

The Turin Court stating categorically that, pursuant to Section 2035 Civil Code, ICOM
could not restore from Mr. Mari the sum he had withheld instead of delivering it to Mr. Biassoni,
did not consider that Mr. Mari (who according to the agreements should not have received any
special compensation for the performance of the mandate intended to corrupt Mr. Biassoni) did
not receive the sum “in payment” from: ICOM. And, according to the agreements, he was not
permitted free disposal thereof, he being a mere intermediary for the delivery to him [Biassoni].
In conclusion, the Court did not consider that, also as the agreements undertaken and in the event
that they had been finplemented, Mr. Mati, according to the assignment accepted by him, would
not have been abie to retain the sum, but would have to have deliver it to Mr, Biassoni and,
ignoring such facts, the essential element is not considered, as is clarified with respect to the
provision of Section 2035 Civil Code, to establish whether ICOM did or did not bave right to
restore from Mr. Mari the sum in question.

Therefore, the remedy in question will be granted under this aspect.

Therefore, the judgment must only be quashed with the remand of the matter to another
judge for reexamination according to the principles expresscd above (Omissis).

I

{Omissis), - The company ICOM, unfortunately, in order to get the better on its
competitors in the negotiations concerning the supplies of materials it produced foliowed the
corruption system of the employees of the firms with which it made the contracts. The witness
QOriolano has provided extensive details on how the corrupt employees were “given one-off
payofls, but as a percent

immoral contract as such, though it is presented in relation to the structure of the transaction and
therefore to disregard the fact that it constitutes or not compensation for the accipiens.

In other words, where one particularly looks at the hesitation function that prosecutes the
soluti retentio pursuant to Section 2035, it is evident that not only is the price paid for the
commission of an immoral act by the accipiens is non-refundable, but everything that was given
from the one to the other of the contracting parties for the execution of the immoral contract.



Case 18-634, Document 52-A[95/35/8018, 2311735, Page12 of 46

6 “Topics” - Rivista di giurisprudenza italiana

of the value of the supply,” and also gives the examples of corruption exerted on Engincer
Petrocco of Naval Meccanica, Naples (4%) on a certain Aprile of the firm Germano, Milan, on
the treasurer of San Lazzaro Hospital, Turin (L. 50,000), “The instrument of corruption was Mr.
Mari,” Mr, Mari had broad authority from ICOM to see to the payment of various cominissions
or bonuses in favor of third parties, the witness Germano says, the former president of ICOM and
Mr, Mari knew how to earn the frust of the company. “As far as I’'m aware — the witness
Germano said — Mr, Mari always acted correctly in these trust lransactions, The charges
subsequently made against him by ICOM were limited to the Biassoni affair.”

In this last matter, Mr, Mari, by the time certain of the trust placed in hint, was no longer
faithful, he, an employee of the firm ICOM, took care to turn to his personal gain the corruption
which the firm ICOM cxerled on the employees of the other firms. It involved completing an
important supply wilh Federation Mutilatini, Milan and Mr. Mari, who was responsible for the
making of the contract, pocketed the sum of L, 1,703,502, equal to 4% of the amount of the
supply, which was intended, however, according to the understandings with the representatives
of ICOM, to corrupt Mario Biassoni, assistant of the cousin Don Gnocchi, president of the
Federation Mutilatini, Mr, Biassoni, it is proper to acknowledge it, was absolutely in the dark
about the matter and for Mari it was child’s play with the ploy of his corruption, because he
acted on the execution of tbe general corruption mandate of the employees of the other firms,
entrusted to him by ICOM, to beat tbe competition in this dishonest fashion, as we have said.

The witness Ortolano stated: “In 1949 at the beginning of the Mutilatini supplies Mr,
Mari informed us that to obtain the supplies it was necessary to pay 4% on invoice to Mr.
Biassoni, Milan accountant, as influential person at Associazione Mutilatini.

This Mr. Mari declared to all of the partners, that is, to Mr. Germano, Mr. Valpreda, o
the notary and to me personally. These declarations were also made to Mr. Vincenzo Rocea, at
the time partner of ICOM.” The pariners, thus requested and for them ICOM, did not doubt for
an instant that it was to implement the proposed dishonest path and saw, to inciude in the cost of
praduction the 4% earmarked to corrupt Mr, Biassoni, so that finally, it was the Mutilatini
Federation to suffer the impact of dishonesty in the making of the contract for the resulting
increasing of the price of the supply.

These being the facts in their harsh reality, it is clear why ICOM could not cite them in
court to substanfiate its requests,

It complains the voting by Mr. Mari of agreements invalidated by unlawful cause,
because made for a purpose that constitutes, also on his part, in addition to Mr, Mari, an offense
to morality.

Allow us to point out that in the present case, the judgment by the Court of Cassation
appears to have lost sight of the mandate to corrupt, which is null and void due to the immorality
of the cause, to look at tbe bypothetical additional unlawful contracts which the agent could have
entered into, where he performed his service.

Once determined the immorality of the mandate, where one admits the repeatability of
what was given to the agent for the execution of the base assignment, only because this was not
his compensation, but goods intended for others, if is clear that the contractor participating in



Case 18-634, Document 52-AMHL33/2018, 2311735, Page13 of 46

“Topics” - Riviste di ginrisprudenza italiana 7
guirisp,

Nemo de improbitate sua consequitur actionem, nemo auditur suam turpidudinem adlegans [No
one can ask for legitimation to act on his own illegal conduct. No one can be heard to invoke his
own turpitude], this teaching of ancient Roman wisdom is translated into positive statutes of law
in Sections 1343, 1418, 2035 of the Civil Codc, Nor, conversely, can it be observed that tbis time
the inifiative came from Mr, Mari and that the consent was extorted from JCOM using fraud,
because, as has already been shown, Mr. Mari’s activity must be considered in the framework of
the execution of the broad corruption mandate of the employees of the contracting finms, and
with ICOM, entrusted to him, and sucb execution not only was sought, but always succeeded to
ICOM’s satisfaction except in the Biassoni case. Therefore this is not an isolated episode, but is
placed in the system for beating the competition of others contrary to/against morality, followed
by ICOM,

Consequently, ICOM not only cannot ohject to Mr. Mari, as just reason for dismissal and
therefore to deny the length-of-service increment and notice claimed by him, the disloyalty
alleged in the execution of the unlawful mandate entrusted to him, but it also cannot testore the
sum of Lire 1,703,502, which was paid to him, for the purpose of paying with it the price of the
corruption of Mr. Biassoni. In the case of turpitudinis, once again it is Roman wisdom which
speaks of melior conditio possidentis, and the principle has its specific formulation in Section
2035 of the Civil Code (Ormissis).

the turpitude could evade the sanction which the legislator has imposed on him with Section
2035.

Finally, the employer who supplies to the agent the means necessary for the execution of
the task granted to him, only/does nothing more than/ carries out a service to which he is
obligated pursuant to the mandate contract (Section 1719).

Where such a mandate is null and void due to immorality of the cause, one does not see
the reason why the above supply should not fall within the scope of those corrupt services for
which Section 2035 sanctions irrecoverability.

{an.)
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persane che intendenn hevesie vivere; In tal Senso si ¢ ripotutamente espressi
fquessn suprema carte. i copformitd all'isscunamento delle pil aceettars
dottrina,

La cowsa ded omnteatto eondrariy al buan coshome & Hecitn {arl, 1343
eod. ehv) ¢ eome tale ne produce: (. 1918, sccondo oo seessio eadice) la
nollith, B, pefchd guesta @ rifevabile d'ulicin (avt. 1422}, non & dubbio che
il giadiee sia ex fege chinniam all'apprezzamento se un determinato eontratio
vistiruisce uffesn al buon costiime, anche prescindendo da ogni stllecitazione
o indzimiva delie pontd direllamente inleressate,

Datu pui, the, come si & premesso, il buen costume cortispunde ai
prinvipt di una media moralith, & possibile, twne & stato antireveimente
asserviti, ehe un pegordo, guspiungue comunemenre praticats nellx cerlsia
sochile aui appanlengone pli interessati, sin tultavia illecio pesché eiprovato
dellopinine pubblica o dalla coscienzn soviale colleniva,

} suespressi conevlti valgono o vonfutazione delle wesi svolte a mexzo
eli vsmne dul corsa ¢ chiarkeonn come, diverssmenie ds quanin con osso
a1 sostiene, Ja denundiatn sentent, i sia riferiin xd oo exanta poziene del
hiren costume, tencicasi paente daghi eonnd 1 dicilto che Je si atribulseona,
fa Conte i Appello ba; invero, accartamn che Ia 1COM per superre Ta
concorrenza nelle trattative refative alle formiture i matedalt i suz pa-
duzieme, segutiva 3 sistema della convzione degli hupicsan delle ditte con
fo quali sripulava § epniviitl, cou 1o copresponisione di una provvigione suk
Pimporre dedle fornituee slesse,

H fano costituisee cortamente, nonostsnte ogui argomeulavione {n con-
liario svolt el tidomso, an atto di coneovrenza sheale (arr. 2598, no 3) e

Benanche, vemam n Chiv fa somma oceornmie, gues’ulime, andchd eseguiie
H mondats, infasex e sipona teevain, Orhene, eilovate e g anamdite del peness
4 nullo yer wisore fnocn@ contprs a bewd mores, s dvmends s izie poss
cipetere quitin ha versole o Caia per Hescenzione el mandilp stexsn, oppire a6
debba trovam appliceeione Unik. 2035 ci, che, som'd polo, stabilisce Virapetibiliia
do perte & colui che sia purtecipe delln loeplivdive delle prestadone ssepiit in
adempimenio i vn contralte ualle per Dnoormlitt della causa,
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quindi un illecito giuridico, che non patrebbe per vero ritenersi, solo perche
tale, contrariy o Buon costume.

La nozione di buon costume va, nfatii, dfevita, come ¥ siato acula-
mente del pari osservalo in dotldun, alls worale vou utesa in tenso restri-
sivo e rigorosp, ch, allrimentd, i quanto nodealments 3 didio wiels 1
tinima etico, ogoi atto confrarin al dirite sirebbe eonbario unche af luon
costiame, ron Un consepdenzs in oolrstn oo i sosto ordismenta che
pane gli atli contrsel al buon costurne in upa calegoria specinle rispeito a
quelle del mere illevito civile.

il Tattn in esime, nlte che esseie pito i woncorrenza slegle, altéa
arliliciosamenie i termind paicologict dl "‘“ril'i‘““ fra In dina fomnitrice e 8
conunitiente, che non sa di contramare ad oo prewvn che potrehbe essere
inferiore, in granta (2 oecolte prvvigiane sl sun implsgaes focide ovvle-
mente sul coso delln forninea.

Un tale melodo i acquisizione degli oedini di fomitura clude T
fiducta che la ditta acquitente dpone, [PC!.'(]H ratura stessn dod rapporw, cel
sie dipendunte che uella provvipione wovs wn intentivo alla stipulayione
del contralta con una meno rigorosa valiurazione dellinteresse del mandante,
T vapn enfemismo chiamare, come fa il vicorrente, Yo provvigiome «spesa di
propagaeda » ed & chinro che, sccomly Ty morale madis, il mode, sceertate
dai giudici di Appello con eni bn TCOM seipidsiva pedhazioni era « contro
bonos niures v+ nelly generalith dei casi @ particolanmende guande, come vella
specie, i sisterna, che o Curte df Appelle non.a torio ba espressumonte
deploratn (Facsertamente della viotagious delle sonme i buen casmme im-
phien per sua niaturs, va pivdizio di valuri evied), dovevs essere athrato ai
danni &i un Lstituto di hensficenaa, e quindi, in delinitiva, dei benefoiae,
1% quit Vinfondaterza del mezeo i osaime con il guade st tema & giostibeare
con pretesa esigenza della trattazione degli alffwi un comporismenta che
non si pud nepare che sia in contvasto com le norme el buon costume.

Con il seconde ez el xeoiso & sosticae, ang@lud, lamentanda i
diferto di wotivirione, vhe la Corte di Appello, se avesse approfondite Fesa
me delle dilese delle parti, avrebhe secertate che lo JCOM aveva subhig
passivamente Vinidativa dil Mand ¢ ootla sapeve delln possibilith di pere-
pere la Forgiwrs: ael metdo di cui sb & deto, oamite §] Biassond, che essn
non conoseewa n & nome né di vista, eos) che Pinfziativa di ragpinogere
ensiu, non e da aiishuiesd o fef, ma wnivementy ol B

Tale aswatto & fu apenin cgasio con Ysccrrtamentn sdeguatsmente
molvato con spevilicn rfetimeota slle rsnlranze del)inchiesta wstimoniale
¢ fu questa sede insindueabile, della Conte di merito ehe l2 TCOM sepuivs
con il sisterna della eornpgione degli impiegali delle dite con e quali sté
pudava § contott nghe lo attivid del Mand, anche ¢ poricolarmente nel cnsy

A uatre semmuessy avviso, delle due woluzioni smubrs assal pid convincentr guells
dellitpotibilin. aveelto dalla genienpn delln Canle torlnese.

Per viro, V'opbosta ceiteda ensedaty mdVa senenza delin Cravve 0t Cassazione
si fAallsecin ad una Dnterpretegions cecesivaments tesitittiva del prinelpie i pad
causn hupitudinis snelior est ondicle posidentis «, inergrtzione che poo s
aver Tondamente vl ove sf pongn meate uwlla easio dell'ant, 2035 oo,

Lligipetibflig ex 2035 oo — secunda b sentenm della Suprims Gooe - -
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Binsson, deve essere ingindrata nell'ambite della esecuzione deliampio man-
dato. intesa alln corrugione depli $mpiegati delle ditte contrenti con la
1COM w Ini affidato.

Cit non periantd st denuncia fendalymente ned mezeo in esame ded
vicors la violazione dellare, 2035 cod. civ., per vero senza specifiche sreo-
mentidonl, ma in mods che ne pisults, come implicita conclusiont, motive
di doglinnza, solto aliri aspetti espressaisente formulatn negli alisi mend di
ciearsa, 'nvere o Copte i Appello sitenuto che ln [COM non aveva dizitto
a vipetere dal e lo somma che gl aveva daro in pit riprese per passacla
il Dizssond,

La Corte toviness ha plfenpato che Ts ITCOM non pud sipetere 1a sonoma
L. 1703502 che Jun vemsato sl Mard 21l seopn i pagare con essa il prezzo
dells cornezione del Biessonf ¢ fale sty alfermasione ba giusiificata richio-
mamip Finsegrimmento pes cai iy pari canse turpiindinis melios est condicio
possidentis v owservando che il principio ha sne formulasione espressa nel-
Parl, 283% end. civ.

Siffarty conclusione i ford sll'alfnstato rifeximento della fattispecie
all'ipotesi considerata pellas. 2035, rcliamsie alla stregua di una inesatta
identilieazione dei lidte della sun applicabilin,

Pispone Part 20350 & Chi by eseguile una prestazione per uno seapn
ehe anche di paite sun cogtibitisea olfesy al huon coslbme non pud dpetere
quante ha pagato .

Non accorre rlebiamare | precedenti storich della nonna ed @ saff-
ciente affermare e essa si glustificn per # villesso che Pordinaments gin-
ridica non pud grestae la sua tuteds 2 chi versa in mpitudine,

Questz considerazione pud legittimace iia certa Tattucive o interpre
tazione ove si ahbiv rignavde a] porticalare e specifico rguarde che il codice
vigeme (ko 1343) di slla diceith della causa coutearia ol buon costinme,
distiuguendals da quetla contrariz o nonme insperative o all'nrfine pubbiiv,
La sohuti retentio sccondata con l'art. 2045 cod ey, B susinto wette {'oe-
cipiens nella condizione di warre prolitto de! nopozio furpe, vostituisce, d'aliro
jatp, voa deviazione dal pucipio (espressamente epuncizto allart, 2119
del eodlce shrogatad che Vabbligazione fondain sopra una causa iNecita non
devrehbe avere aliun effero,

1l yilievo chiavisee la necessitd di ung interpretazione defla norme che
non 12 conduen 3 conseguenze aberranti, in cunéraste con lo stesso prineipic
di mora{ily che la informa. _ o

Clis posto, va rifémité che la sobuli vetentin aecopdata ail'ase. 2035 1
fetta, nel concorse delle alive condizioni in esso ipotizzate, quantoe Pacek-
piens abbin conseguito m virtl di tn rappertto comirario 2l buon costnme
assuato verse di lui dal eolveps; occorre, in altri termini, che quante & dato

nacderebbe nniconente gnantn 'dceipiens avesse siceyuto cbme forpispeliivo  per
Feeenzione del tipe aenadn @ non pid guanto avesse gventnzlmente vicevwin per
tssmetterlo ad alsi.

Senoisehd ¢ 5 consenta. <l osseivere che Pt 2035 ce, sangforando legisla-
livamenle 3 principie omng dellv iy perd cuss =, e Intese smbiliee, eon Picepe-
sbilith, uozs vam o piopia pena per ki o siz posto in conffite cn i bosi wores
cannmne negozizndo per una can tipe, _

Mo diriva che; I guanio santlone, Licipedlilbh riguards la prestazione eseorr
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asplyendi causa » eappresenti per Vaccipiens il compenso per Fadempimento
defla turpe obblipazivne 8 sno carico,

La soluti reteniio dell’art, 2035 pon & ammessa indiscriminatamentz a
Favere di cldd vonpm o comunqgue inserirsi in un avcordo contro honos mores;
a Favmee di ol nen destingtario defly solutio, s siasi approprisby di bea
sonina il denam o di altre bene & hoi consepnato al fine di prasmetterlo nd
altri eame eorrispeitive por ln escenzione di un Jurpe socundn,

Cily posto, va riluyelo che lu Corte dol merite ha accertalo in fotw che
i Mag, sivurg arnei dells Bduwia.in Foi rposta dalls [COM, pensd di wnlgere
a propts profitto la orazioge che esss esercilava supli piegati delle alire
ditee e per covclndere una inportaute fueitusa con T Falerazione M-
latind i Milang imased Ju sommg di Lo 1703302, destinata, seeondo le
intese con | teppresentanti della FCOM, o cormmpure wn collabomtore del
Presidlente dalts Pederagione, i} Bisssoni che pet vero e allseuso dolls vosa,

Ls Ciwte torinese allennandes apoditicamente che, per Part. 2035 cod.
viv, Ja WOOM non pateva ripetere dal Mari o s clie oostei wveva
Irattentta invece i copsegmarda al Biassnzii, non ba considerato éhe $F Mard
{il quale secondo gli accordi non avrebbe dovnly percepive alewn particolsre
cuapenso per Peserazinne el mundato inesa alja cormzione del Biassoni)
non ricevete 1o sommp ¢ in pagementa e dalls 1COM. T non nie aviehbe
dpviste, secande pli acvoudi stessi, avere fa libew dispunibifind, egli cssendo
utr poers travite per 14 cousepna a custul, Lo Code nos s, fy conclusione,
eovsklevato clie, anche alla steegua degli intervenubl accordi o nell'ipotesi
che ossi avessero ticevinn odiweione, il Mard, seconda Tineatdeo da Tai oecet-
({0, bows aviehle potato atiencre la somma, ma aviebbe dovalo conse-
gourla al Binssoni e, traseurandn ali dati i Falto, non va considenatn.
alementn cssenziale, come s & cliarito in telozione al dispostn dell’are. 2035
cod. civ., per stabilire se lo ICOM aveys, o mene, dititte di ripelere dul
Mari bs somma stosss,

1l mezzo in questione del ricorso, va, pertumto, accolto sorto goesto
aspetto.

La senterza va, percid sola cassata con il rinvio della causa ad altre
Gindice per i sug riesame secondo § suespressi principi (Owmissis).

I

{Quissisk - La Soe. ICOM, purtreppn, per spunsarle soi concorenti
nelle batrmtive velative e lovnitmer dei marerdali di sus podozione seguita
il sistemn dells cormuzion degh impiegati delle ditte; vou le quali stipulava
{ eontrattd, 1 teste Ortolzon informa Jangmeeste come ai corotti inplegati
venissern « date delle huste noe tangimy, ma prreentualisticomente sapporial:
tivia del woptalto owoedle o quanto wle, cowuigee e SEopeospettt o sdarione
sty starguen <ol negozio e o proschidere guindi dol fale che cosiieimee, o aeno,
nr comemse e Paceipiens,

Tooaltge parole, wve s posedi sopentinie alla Bangiose 00 remon ghe persenge
o soluti roretin ex b 2035, & evidente chie pun ® sole 31 prezeo pugato por il com
pismente Ji un sl mesrtle du opure defl'aeciplens ehe & hrdpeliblle, sn beast
imito ghant sia state dito dallvoo all'alie dei contmenti per Peseenzione el con-
tralto maomle,
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al valore della forshar », e Fa anche gti esempi della corruzione esercilata
sufl'ing. Peirocco della Naval meceanica di Napali (4 %) sy tafe Aprite della
ilive Germano & Mo, sulfveonomo delYOspedale 41 8. Lasaro i To-
ving {L, 50.000). « Lo strumento dells cormusione gra 3l Mari s, § Masi
uveva ampic mandare della TCOM per proveedere o pagmeenta delle prov-
vigiont 0 piemi vied a favore di teed, dice il este Geomany, Yex presidente
dulla TCOM. ed # Marl aveva saputa ber merdtarsi B Lducia de:l{ﬂ societh.
w Per quanto mi visulta — dice senpre i tesie Germsno - 31 Mari s com-
porty sempre correliamente b gueste wpessdioni df bducia. Le contestazioni
tsseph successivamenie dalla 1COM si- limitrano allnfare Bivssoni »

In questo uliimo affave # Mard, sicurg oiai delly Bduciy In Jui riposts,
non fu pist Fedele, egli, impiogaio dells dittn ICOM, pensd bene i volgere
# propede profitte I corndsione, ¢he o diua JCGOM esercitavs supli impicpati
dt:llli:. aliee divte, §i mactava di concludere un'imperiamn fomba con T
Federszione Musiloind di Milano ed 51 Mari o eni si deve ba conclusione
del eontratin, imased epdi fa somma di L. L703.502, pari al 4% dellimponto
della Fornitura, che ea destinala, invece, secondo e intese con 1 gappre
sentanti dells KCOM, o comompere Blassoni Madde, collaborstore dof euging
Bon Onoechi, presidente della Vederezione Mugilntint, U Binssuid, & dove-
sost efcomoseerlo, eot assolutsmente all'nseura della cosa ed al Man fu Beile
giocare cal trucea della sia ewrrzione, perchi el agiva sulfeseewtione del
mandato generale i rommzione depli Tmpiegati delle ale ditte, aflidatogt
tlalla FCOM, per vincere In concorebiza it questa maniers disonesta, come
sl & detto.

Ynforma # lesie Ortolana: o Nel 1949 aiPnifzio delle Fomituee Ml
ot i1 Mari o avvertt che pey oltencre le lownituee stossg ern necessario
versare 0l 4% sul Fanuraio al iy Bisssoni ragioniere di Miano, come per
sone inthienie presso VAssociagione Mutilatial. '

Questo i Mari dichiard o tutd @ soei ¢ clol ol sig. Geunnno, al sig.
Valpredn, af sig. Notafo ed 3 me pessonalmenie, Dette dichiarasiont Forono
[atte apche z] sig. Rorea Vincenze, aHors socio delln TOOM w. T socd, cosl
richiesti e per lora Ja 1COM, nan dubitarong ua gitims che fosse di esepuive
Ja prospeitam vie dismesta e provvidiro, sendalite, o sepnare nel costo di
produgione 1 4 % destinale a corrompere 3l Biassoni, cosicehd in debnitiva,
i Ya Pederazlone Morlafini a suble Pincidenzy delly disonestd nella sti-
pitlazione del conpratte per fa consegnente elevizione del prezen della for-
nltusn, L

Essendo questi i fatti nella lora eyuda tealth, & chiaro ﬁmhé ia ICOM
non possa imvocarli in gindizio 2 fondamento delle sue richieste, A7

Fssa laments Tn votazjone da parte del Maxi di accordi viziali da cansg
illecita, perche conclusi per unp scopo che costituisce, anche da parte sug,

Gi sia consentito i nlevsra che, nells spocle, Josontenee dells Corte ofi Gy
sagione sembre aver perso di vista # maodate a codompers, nuflo pe imooali

delle cansa, per puondare aghi ipotetich uliénion contatti jthedd che i wandumrio
swsehhe polute stipedaré, ave dvesse cwenilo T wia prodasione. )

Llng vella pecortatt Mmmemalith el mandale, ove d aonnetsesse b mpznlwil.ll.& il
arania 2 steeo dabe ol manduario ey Poweeuriose del nope Jacazicy sol perelié non
i watterchhy del sun compense mr 31 bevid wd abid Gesnag, b oobbare che & s
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olire che del Mard, offesa al buon costume, Neoto de improbitaie sua eon:
sequitur rolionem, wemo auditar suem arpidudinens adlegans, questinse
goaments defllintica ronasy sapeesn & tadolts o aorme positive di fogge
negh antt, 1343, M18, 2035 e N@ in eonirario valé osservarg che T'inizine
riva, guesti valtg, & partita dal Mard e el ] consenso & stato ecarpito alla
ICOM con Vinganno, perchd, come s & yia vilevatn, Vattivith del Meri deve
essere considerata allambito dell'esenaione dell'ampiv mundato di corru
zione degli impirgati delle ditta contraend, & con 12 ICOM, a lui affidatn,
e tale esceuzione non solo ey vololy, ma eew tiuseits senpre di pradhneneo
dells FCOM trapne nel caso Bisssoni. Questn, pestantn, non sk eoms epi-
sodia a 5@ jsolatd, s st inquaden oel sistema di vincare Pultred comcorrerva
contario al lmoi cosrame, sepuizs della I0OM.

In eonsegoens, Ja ICOM oon solo now pné opporre al Mad, cone
causa giusta di licenziamento ¢ quiodi di diniego delle indenaitd di ansia-
nitd e i preavvigo da Tui pretese, Vinledeld ollegata nel'escenzione dell ile-
cite mandate alidaogli, m non pud neppdre ripetere la somma 3 He
e L703.502, che ba a lui versato, sllo scopo di papare con qusa il preseo
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File selected: Court of Cassation seniences

Authority: Court of Cassation Section III
Date: 6/8/1993
No. 6381

THE SUPREME COURT OF CASSATICHN
SECTION 111
Composed of their Honors, the Judgas:

br. ALBERTC SC10LLA L.P. ~ President -
" G1lOVANNI E. LONGC - Judge-
" ANGELO GIUL1ANCG EEL. n
n FRANCESCO FEEEUFFAT "
" LIU1G1 F. DI NANNI n
issued the following
SENTENCE
On the appeal filed
by

GRIMBLDI Giovambattista, electively domiciled in Rome, Largo
della Gancia Mo. 1 in the offices of the lawyer, Uge Amati,
represented and defended by the lawyer, Carlo Turchetta, as specified in the
power of attorney
in the margin of the appeal;
— plaintiff -
against

GALDIERI Rosa, resident in Caasino, via Spaventa No. 5, electively
domiciled in Rome, via Velletri No. 35 in the offices of the
attorneys, Leonardo and Vittorio Fortuna who represent and defend her
together and separately as specified in the power of attorney in the margin
of the
defense;

- defendant;
Iin view of the appeal against Sentence No. 416-88 of the Court of Appeal
of Roma of 11,13.1987-2.10.1%988 (R.G. No. 3602-85),
Having heard che Reporting Appeal Judge, Dr. Angelo Giuliano in the public
hearing of 10.9.1882.
Having heard the Public Prosecutor in the person of the Deputy Public
Prosecutor, Dr, Delli Priscoli who
concluded by rejecting the appeal.

Fact

Progress of the proceedings

With writ of summens notified on January 9, 1984, Grimaldi Giovambattista, given that he had
lived with Galdieri Rosa widow Corbetta, that he had lent to her rent-free the apartment owned
by him located in Cassino via Silvip Spaventa No. 5 and that the building, despite his repeated
requests, had not been released to him, the identified borrower was called before the Coutt of
Cassino asking that, following declaration of termination of the bailment agreement, she be
ordered to release the building and pay compensation for the damages resulting from the delay
i the return.

Having established the cross-examination, the defendant challenged the request deducing that
she legally held the apartment of the plaintiff on the basis of a private agreement dated January
22, 1980 with which the amount due for services and benefits already provided and to be
provided, her live-in partner bad gramed her a life tenancy to the residence free of charge
unless she, at her own initiative, ended the cohabitation. She added that that did not occur
because the cohabitation had ceased exclusively because of the behavior of the plaintiff who
had gone to live elsewhere with another woman, She, thercfore, requested that the request be
rejected,
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The Court, with sentence dated October 2-16, 1985, in accepting the request, declared the
bailment agreement terminated and ordered the defendant to release the apartment.

The Court of Appcals, with the sentence now challenged, amending the decision of first
instance, rejected the request.

The Court excluded the nullity of the bailment agreement not recognizing in the cohabitation
more uxoric any brench in binding regulations either to the public policy or to principles of
morality and observing, in particular, that the lack of opposition to the standards of public
decency derives from: the fact that this cohabitation is based on a natural partnership which is
the basis of the legitimate family and is not contrary the ethical concepts of the current social
conscience.

Against said sentence Grimaldi Giovambaftista filed an appeal in court based on a motive.
Galdieri Rosa objected with counterclaim.

Law

Reasons for the decision

The plaintiff maintained that the Court of Appeal erred in rejecting his request for termination
of the bailment agreement of the apartment with which he granted his live-in partner a life
tenancy. The errors would consist in not having considered that that agreement, since it is
based on her cohabitation more wxorio and since it would be “penalizing” in the event of
termination of the cohabitation, would be illegal because contrary to public order and the
principles of morality.

The objection is groundiess.

Cohabitation more uxorio between a man and an unmarried woman is not unlawful and
therefore does not constitute a cause for nullity of an agreement granting equity rights by one
to the other or vice versa just because the contract is connected to that relationship, since that
cohabitation, while not governed by the law, is not unlawful since it cannot in and of itself be
constdered contrary either to binding regulations, since rules of that kind do not exist which
veto it, or to the public order, which includes the fundamental information principles of the
system; or to the principles of morality, understood - naturally according to the provisions of
the Civil Code (see Article 1343 and 1354 of that code) - as ail the principles of ethics
constituting social morality in a given time and a given place.

In particular, this cohabitation is not forbidden by the current system, rather it is taken into
consideration by certain provisions of law. In this regard, we quote Article 317 bis of the Civil
Code (introduced by Article 140 of Law No. 151 of May 19, 1975) which expressly anticipates
establishing that if the acknowledgement of tbe natural child is made by both parents, serving
as guardian is due joinfly to both “if they are cohabiting™.

The Constitutional Court also - even though in particular cases and for specific purposes (right
to dwelling) - recognized the relevance of cohabitation more wxorio,

In fact, with sentence No. 404 dated April 7, 1988 it declared the constitution illegality of
Article 6, paragraph 1 of Law No. 392 of July 27, 1978: a) in the part in which it does not
include among the successors in the ownership of the rental agreement, in case of the death of
the lessee, “the cohabiting more uxorio parmer” of the lessee; b) in the part in which it does not
include *“‘the succession in the rental agreement fo the lessee who has stopped cohabiting, in
favor of the former cohabiting partner when there is natural offspring™,

With later sentence No, 559 of December 20, 1989, the same Court declared constitutionally
unlawfui Article 18, paragraphs 1 and 2, of the law of the Piedmont Region No. 64 of
December 1984 in the part in which it does not anticipate the end of the stable cohabitation as
cause of succession in the assignment of social housing, or as prerequisite of the registration of
transfer in favor of the cohabiting partner appointed guardian of the offspring, and this in order
to protect the partner who has remained in the building abandened by tbe assignee.
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Lastly, the jutisprudence of this Court has also excluded the unlawfulness of the cohabitation
more wxorio, once the civil effects of the marriage have ceased {Semtence No. 4489 of
11.29.1976), _

Therefore, it can be concluded in the case in point that an agreement with which a subject has
attributed to their cohabiting partner the right of bailment of an apartment of theirs for an
unlimited period of time or a life tenancy is not null and void due to uniawfulness,

The observations presented above imply the grouudlessness also of the statement, included in
the appeal, according to which the contract in question is contrary to public order from the
point of view that cohabitation was established “without any official recognition and outside
the participation of the government bodies”. In fact, these characteristics are specific to
cohabitation as examined above and judged not illegal.

Equally groundless is the plaintiff’s theory according to which the contract in question is
“penalizing” for him in the event of his decision to terminate the ¢ohabitation,

In fact, this stated penalization cannot be configured in the case in question because the
contract stipulated inter partes does not include any penalty clause against him nor any other
negative consequence in that hypothesis,

Any other question, concerning mereover not the plaintiff but the defendant, before any other
consideration, is inadmissible because it is new.

Therefore, the appeal is rejected.

The sentence of the plaintiff to the payment of the Court of Cassation costs ensues pursnant to
Article 91 of the Code of Civil Procedure.

For these reasons
for these reasons '

The Supreme Court of Cassation rejects the appeal.

Sentences the plaintiff to the payment of the Court of Cassation costs which he seftles in the
amount of Lire 33,100 in addition to Lire 2,000,000 for fees.

Decided in Rome on October 9, 1992 in the Judges’ Chambers of the Il Civil Section of the
Supreme Court of Cassation,

Notes
User: univs9021 UNIVERSITY OF BRESCIA - www.iusexplorer.it - 28.12.2016
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Archivio selezionato: Sentenze Cassazione civile

Autoritflﬁ Cagsazione civile sez, Ii[
Data: 08/06/1993
n. 6381

LA CORTE SUPREMA DI CASSRZIONE
SEZIONE 1IT CIVILE
Composta dagli I1l.mi Sig.ri Magistrati:

Dott. ALBERTO SCIOLLA L.P. - Presidente -
" GIOVANNL E. LONGO - Consigliere -
" ANGELG GIULIANO REL. "
" FRANCESCO REBUFFAT "
" LUIGI F,. DI NANNI "
ha pronunciate la seguente
SENTENZA
30l ricorso proposto
da

GRIMALDI Giovambattista elektivamenke domiciliateo in Rema, Large
della Gancia n. 1 presso lo studic delltavvocatoe Ugo Amati,
rappresentato e difeso dall'avvocate Carle Turchetta, giusta procura
a margine del ricorso;

- ricorrente -

contro

GALDIERI Rosa, residente in Cassino via Spaventa n. 5, elettivamente
domiciliata in Roma, via Velletri n. 35 presso 1o studio degli
avvocati Leonardo e Vittorio Fortuna che la rappresentano e difendono
uniltamente e disgiuntamente giusta pracura a margine del

controricorso;
- conkroricorrente -

Visto il ricorso avverso la sentenza n. 416-88 della Corte di Appello
di Roma del 13.11.1587-10.2.1988 (R.G. n. 3602-85).

Udito il Consigliere Relatore dott. Angelo Givnliano nella pubblica
ndienza del 9.10.1952.

Udito il P.M. in perscna del Sost. Proc. Gen, Dr. Delli Prisccli che
ha concluso per il rigetbo del riceorso.

Fatto

Svolgimento del processo

Con atto di citazione notificato il 9 gennaio 1984 Grimaldi Giovambattista, premesso che aveva
convissute con Galdierd Rosa vedova Corbetta, che a questa aveva dato in comodato
l'appartamento di sua proprietd sito in Cassino via Silvio Spaventa n. 5 e che iimmobile,
uonostante fe sue reiterate richieste, non gli era stato rilasciato, conveniva in giudizio davanti al
Tribunale di Cassino la nominata comadataria chiedendo che, previa declaratoria di risoluzione
del contratto di comodato, costei fosse condannata al rilascio dell'inmmobile e al risarcimento dei
daimi detivati dal ritardo nella riconsegna.

Instauratosi il contraddittorio la convenuta resisteva alla domanda deducendo di defenere
legittimamente l'appartamento deilattore in forza di scrittura privata 22 gennaio 1980 con la
quale, in corrispettivo di servizi e prestazioni gid forniti e fornendi, il suo convivente le aveva
concesso Falloggio in comodato vita natural durante salve che essa di sua iniziativa avesse posto
fine alla convivenza, Aggiungeva che tale evento non si era verificato perché la convivenza era
cessata per fatto e colpa esclusiva delFattore il quale era andato a convivers altrove con un'altra
domna. Chiedeva, pertanto, rigettarsi la domanda,

I Tribunale adito, con sentenza in data 2-16 ottobre 1985, in accoglimento della domanda,
dichiarava risolto il contratto di comodato ¢ condannava la convenuta al rilascio
deil'appartamento.
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La Corte di Appello di Roma, con la sentenza ora impugnata, in riforma della decisione di primo
grado, respingeva la domanda.

La Corte escludeva la nuflita del contratto di comodato non ravvisando nefla convivenza more
uxotio alcuna contrarietd a norme imperative né all'ordine pubblico né al buon costume e
osservando, in particolare, che la non countrarietd al buon costume deriva dal fatto che tale
convivenza si fonda su una societd naturale che & aila base della famiglia legittima e non contrasta
con le concezioni etiche della atluale coscienza sociale.

Avverso detta sentenza Grimaldi Giovambattista ha proposto ricorso per cassazione sulla base
di un motivo.

Galdieri Rosa ha resistito con controricorso.

Diritto

Motivi della decisione

1l ricorrente sostiene che la Corte di Appello avrebbe errato nel respingere [a sua domanda di
risoluzione del contratto di comodato dell'appartamento da fui concesso alla sua convivente vita
natural durante. Gli errori consisterebbero nel non avere considerato che tale patto, poiche si basa
sulla convivenza more uxorio € poiché sarebbe "penalizzante® in caso di cessazione della
convivenza, sarebbe illecito perché contrario alf'ordine pubblico ¢ al buon costume.

La censura & infondata.

La convivenza more uxorio tra un uomo ed una donna in stato libero non costituisce causa di
illiceita & quindi di nullifd di un contratto attributivo di diritti patrimoniali dall'uno a favere
delPaltra o viceversa solo perché il contratto sia collegato a detta relazione, in quanto tale
convivenza, ancorché non disciplinata dalla legge, non & illecita non potendo considerarsi di per
s& contraria né a norme imperative, non esistendo norme di tale natura che fa vietino; né all'ordine
pubblico, che comprende i principi fondamentali informatori delf'ordinamento; né al buon
costume, inieso - naturalmente a norma delle disposizioni del codice civile (v. articoli 1343 e
1354 di tale codice - cotne il complesso dei principi etici costituenti la morale sociale in un
determinato tempo e in un determinato luogo.

In particolare, tale convivenza non & vietatn dal vigente ordinamento, anzi & presa in
considerazione da alcune disposizioni di legge. Si cita a tale proposito {'articolo 317 bis del
codice civile (introdotto dalf'articolo 140 della legge 19 maggio 1975 n. 151) che la prevede
espressamente stabilendo che se i riconoscimento del figlio naturale ¢ fatto da entrambi i
genitori, Pesercizio della potesta spetta congiuntamente ad entrambi "qualora siano conviventi”.
Anche la Corte Costituzionale - sia pure in particolari casi ¢ a determinati fini (diritto
all'abitazione) - ha riconosciuto rilevanza alla convivenza more uxorio,

Infatti, con sentenza, n. 404 in data 7 aprile 1988 ha dichiarato ['illegittimitd costituzionale
dell'articolo 6 comma 1 della legge 27 Inglio 1978 n. 392: a) nella parte in cui non prevede tra i
successibili nella titolaritd del contratio di locazione, in caso di more del condutiore, "H
convivente more uxorio” di quest'ultimo; b) nella parte in cui non prevede "la successione nel
contratto di focazione al conduttore che abbia cessato 1a convivenza, a favore del gid convivente
quando vi sia prole naturale",

Con successiva sentenza n. 559 in data 20 dicembre 1989 la stessa Corte ha dichiarato
costituzionalmente illegittimo l'articolo 18 commi 1 e 2 della legge della Regione Piemonte 10
dicembre 1984 1. 64 nella parte in cui non prevede la cessazione della stabile convivenza come
causa di successione nella assegnazione di alloggi di edilizia popolare ed economica, ovvero
come presupposto della voltura della convenzione a favare def convivente affidatario della prole;
e cid a tuiela del convivente rimasto nell'immobile abbandonato dall‘assegnatario.

Infine, anche la giurisprudenza di quesia Corte ha escluso Iilliceitd della convivenza more
uxorio, una volta cessati gli effetti civili del matrimonio (sentenza 29.11.1976 n. 4489),
Dungque, pud conctudersi nel caso di specie che non ¢ nufto per illiceitd un contratto con cui un
soggetto abbia attribuito alla propria convivente i} diritto di comodato di un suo appartamento a
tempo limitato o vita natural durante.
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Le considerazioni sopra esposte comportano [a infondatezza anche dell'affermazione, contenuta
nel ticorso, secondo cui il contratto pet cui & causa sarebbe contrario all'ordine pubblico sotto il
profilo che la convivenza era stata qui posta in essere "senza alcun riconoscimento fonmale ¢ al
di fuori della partecipazione degli organi statali”. Infatti, fali caratteri sono propri della
convivenza come sopra esaminata e giudicata non illecita,

Del pari infondata & la tesi del ricorrente secondo cui il contratte in esame sarebbe per lui
"penalizzante” nel caso di yna sua decisione di porre termine alla convivenza.

Infatti, tale asserita penalizzazione non & configurabile nel caso in esame perché il contratto
stipulato inter partes non prevede a carico di lul alcuna clausola penale né alcun'alira
cohiseguenza negativa in talc ipotesi.

Ogni oltra questione, riguardante peraltro non il ricorrentc ma la controparte, &, prima di ogni
altra considerazione, inammissibile perché nuova.

Pertanto, il ticorso va rigettato.

La condanna del ricorrente al pagamento delle spese dei giudizio di cassazione consegue ex
articolo 91 del codice di procedura civile.

POM

p.q.m.

La Corte Suprema di Cassazione rigetta il ricorso.

Condanna il ricorrente al pagamcnto delle spese del giudizio di cassazione che liquida in lire,
33.100 oltre lire 2.000.000 per onorari.

Cosi deciso in Roma il 9 otfobre 1992 nelta Camera di Consiglio della IIf Sezione Civile della
Corle Suprema di Cassaziona.

Note
Utente: univs9021 UNIV.STUDI} DI BRESCIA - www.jusexplorer.it - 28.12.2016
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Archive Selected: Court of Cassation — Civil Law Judgments

Authority: Court of Cassation, Civil Law, Section 1l

Date: November 12, 2009

No. 23941

Classification: Compensation for non-property-related damages

THE SUPREME COURT OF CASSATION
CIVIL LAW - SECTION THREE

The panel being comprised of the [ollowing Honorable Judges:

Justice Camillo FILADORO, President

Justice Giovanni FEDERICO, Tudge

Justice Fulvio DCCELLA, Judge Rapporteur
Justice Donato CALABRESE, Tudge

Justice Adelaide AMENDOLA, Judge

Issued the following:
JUDGMENT
On Appeal No, 28064/2005 filed by:
R.G.P., domiciled for the purpose of this lawsuit at:
PIAZZA A. ZOAGLI MAMELI No. 9, ROME, c/o Attorney Giancario BEVILACQUA,

represented and defended by Attorney Paolo MASCARO,
as per power of attorney duly executed on the margin of the Appeal Petition;

- Appeliant -
-against-
ALLEANZA ASSICURAZIONI SPA,
- Defendant
Notice served-

In Appeal No. 31620/2005 filed by:

ALLEANZA ASSICURAZIQONI SPA, by Mr. C.M. and Mr. B.M.,,
respectively General Manager and Manager of Alleanza Assicurazioni S.p.A.,
domiciled for the purpose of this lawsuit at: VIA G, AVEZZANA 31, ROME,
c/o the law offices of Attomey Tommaso DE DOMINICIS,

represenied and defended by the said Attorney together with

Attomey Bruno M. GIORDANOQ as per power of attorney duly executed

at the bottom of the Counter-Appeal and Cross-Appeal,
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- Cross-Appeilant -
-against-

R.G.P,,
- Cross-Defendant
Notice served -

Appealing Judgment No. 196/2005 issued by the CATANZARO COURT OFAPPEALS,
Civil Law Section One, on January 17, 2005 and filed on February 23, 2005,
General Index No. 713/2002;

HEARD: The report on the lawsuit read at a public hearing held on October 14, 2009 by the
Hon, Judge Fulvio UCCELLA,;

HEARD the Public Prosecutor, by the Assistant Public Prosecutor Raffacle CENICCOLA,
conchiding in favor of rejecting the main appeal and subsuming the conditional Cross-Appeal,

FINDINGS OF FACT

THE LAWSUIT

1. Inthe lawsuit filed by Mrs. R.G.P. against Alleanza Assicurazioni S.p.A. [hereinafter
also referred to as Alleanza Assicurazioni or Alleanza], on Aprii 4, 2002 the Court of
Lamezia Teime found that Article 16 of the general policy terms was nugatory; declared its
venue jurisdiction over the matter and sentenced the Insurance Company to pay to the
Plaintiff the sum of Euros 4,153.99 plus legal interest starting from June 28, 1998 until
satisfaction, said sum being the mathematical reserve computed as of the date of death of
Mr. 8.8.A., Plaintiff*s husband, with full compensation of the costs of the lawsuit between
the parties.

As a maiter of fact on February 18, 2000 tbe Plaintiff served a summons with notice by mail
on Alleanza commencing a legal action against the said company in the above mentioned
Court. Plaintiff claimed that her husband, Mr, S.S.A., was the holder of lifc policy No.
(OMITTED) stipufated on (OMITTED) with the Defendant Company and that he had died
on {OMITTED) as a result of an accident caused by fortuitous circumstances while piloting
a leisure or sports flying vehicle which he owned.

The Plaintiff stated that she was the beneficiary because the insured paity had pre-decensed
her. As such, she had filed an application to receive payment of the insured amount, the
husband having paid premiums for eight full years, for a total amount of approximately Lit.
40 million.
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Alleanza rejected the application and only offered to pay the sum of Lit. 8,043,240 which
was the mathematical reserve calculaled at the time of death; however, not even this sum
was paid to Plaintiff.

According to Alleanza, the Plaintiff was not entitled to the amount she had applied for
because her husband had died while on board a helicopter, a circumstance that fell under
Article 4 of the policy terms which ruled out coverage in such cases.

In its Notice of Appearance and Answer, Allcanza Assicurazioni preliminarily raised an
objection to the Court’s venue jurisdiction because, pursuant to Article 16 of the stipulated
contract, the Court of (OMITTED) was to be the sole Court with jurisdiction, On the merits
of the case, the Defendant asked the Court o dismiss the Plaintiff’s claims because the
clause that ruled out liability in case of a flight accident, did not simply limit the liability but
was instead the very object of the insurance contract — the risk that was fo be insured — and
as such did not have to be specifically signed by the person being insured.

Besides, the Defendant had not paid out the offered sum because Plantiff had refused io
accept it

After hearing the conclusions, as this was a case based on the documents produced in
evidence, the Court issued the above Judgment,

Plaintiff filed an Appeal against the Judgment and Alleanza Assicurazioni filed a Cross-
Appeal,

In a Judgment dated February 23, 2005, the Catanzaro Court of Appeals rejected both
appeals.

R.G.P. appealed the appellate Judgment with a petition that centered around four arguments.

Alleanza Assicurazioni opposed the Appeal and in turn filed a conditional Cross-Appeal.

ISSUES OF LAW
GROUNDS FOR THE DECISION

Preliminarily, the two appeals must be joined pursuant to Article 335 of the Code of Civil
Procedure,

1. In her first argument (insufficient and contradictory reasoning on a decisive point in the
dispute — violation and false application of Articles 1888 and 1341 of the Civil Code —
violation and false application of the legal criteria of contract interpretation pursuant to
Articles 1362 and following of the Civil Code), Plaintiff states that the Appellate Judge did
not properly grasp the meaning of her objection, i.e. that the failure [by the Insurance
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Company] to indicate the number of the form containing the specific policy terms, rendered
said terms inapplicable.

Plaintiff claims that her husband “had simply signed the insurance policy proposal in which
the box concerning the delivery of the policy’s general terms had been neither checked nor
filled out; the box with the identifying number of the said terms had also been left blank.”

(Appeal, p. 9).

Thercfore she argues that since the Company had not supplied proof that her husband had
indecd received those specific policy terms, those terms should not be considered effective
or operative in the sense that “the relationship ought to be governed by the provisions of the
signed proposal and by the applicable legal regulations in force” (Appeal, p. 10).

This objection, in the way it which it is worded, must be rejected.

In fact, as pointed out in the Judgment being appealed, the failure to write into the contract
the number of the form that listed the policy’s general terms is irrelevant because the
hushand undoubtedly was given a form, so much so that he signed the specific clause and
Plaintiff did not need to hypothesize that he had received a form with general policy terms
different from those produced at the trial, whose enforcement she invoked.

In essence, this argument of the appealed Judgment is not under eriticism, Plaintiff herself
merely stating that, since the number of the form was missing, there could be no proof that
the general terms invoked by the Company had indeed been delivered [to her husband].
However, Plaintiff fails o specify which other terms her husband ellegedly knew and had
been delivered to him when he signed the coniract, which contract he indisputably honored
for eight years, as Plaintiff herseif acknowledges, so much so that she included that fact in
~ her arguments,

Thus, none of the above objections raised by Plainlifl affect that part of the appealed
Judgment.

2, At this point, we must logically examine the third argument (violation and falsc
application of Articles 1469-guater and 1362 of the Civil Code as well as Law No. 106 of
March 25, 1985, insufficient and contradictory reasoning on another decisive point of the
dispute). This argument criticizes that part of the appealed Judgment that affirms the First-
Instance Court Judgment, as follows:

“BEssentially, to emphasize its import, the Judge examined the core reason for underwriting a
life insurance policy as typically understood in the Civil Code (Article 1882 of the Civil
Code and following) — i.e. the payment of a premium in return for the insurance company
taking on the obligation to make a cash or an annuity payment to the beneficiary upon the
death of the insured. That being the core reason for underwriting a policy, the personal
reasons (such as those alleged by Plaintiff) that may have led one of the parties to stipulate
the policy are totally irrelevant” (appealed Judgment, pp. 11 and 12),
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Countering this argument, Plaintiff essentially points out its wrongness as it dismisses the
fact that in signing the policy the insured, rather than having a personal reason as theorized
by the Appellate Judge, indisputably only wanted to protect himself from the risk of flying
he might have incurred into, since he had a pilot’s license and enjoyed flying for pleasure

Besides, the Plaintiff noted, “my husband paid substantial premiums, given his modcst
station in life, of about Lit. 40,000,000 and engaged in his leisure activity with refative
peace of mind in the belief that he had taken care of his family’s needs should an
unfortunate accident occur” (Appeal, p. 17).

In other words, the Plaintiff criticizes the appealed Judgment for not interpreting the clause
in favor of the insured party, the consumer, for disregarding the insured’s intention and his
overall conduct, ever alter signing the contract. Thus, essentially, the Judge looked at the
abstract reason for stipulating the policy instead of the concrete, individual reason.

3., On this poini, this Court believes that Plaintiff*s objection is substantially on target. In
fact, Article 4, as quoted on page 10 of the appealed Judgment, “rules out coverage if the
death of the insurcd is caused by a flight accident when the insured is traveling on an
aircraft not authorized to fly or with a pilot not holding & regular license or, in any case, as a
member of the crew.”

This clause in ruling out coverage in the above stated terms, means that, in the husband’s
intention, it was cperative only if he traveled on an aircraft (and the leisure flying vehicle
was not an aircraft pursuant {o Article 1 of Law No, 106 dated March 25, 1985). However,
if the husband who had his license and the required permiis, traveled and flew his own
vehicle, as indeed happened (which vehicle, we repeat, is not, according o express law, an
aircraft), the coverage exclusion clause would not apply.

The above faithful transcription of the reasoning invcked by the Appellate Judge
underscores the fact that the judge took into consideration only the abstract reason for the
parties stipulating the insurance policy.

The Appellate Judge’s reasoning does nof fulfill the criteria developed by this Court. In its
Judgment No. 10490/06, this Court argued persuasively and in detail that although the
reason [for stipulating an insurance policy] “is inscribed in the functional role of the
instrument,” that reason can only be “the individual function of the specific policy that is
being created, irrespective of the corresponding abstract model, following the evolution of
the concept of the economic-social function of fransactions that — in line with the
crystallization into law of various types of contracts — is directed to include the use that each
of the contracling parties intended by stipulating that one, specific (and unique in its own
way) transactional agreement” (see the judge’s argument section in Cass. No. 10490/06,
recently and authoritatively confirmed, even if only as an obiter dictum, by Cass. (Plenary
Sesgion) No. 26793/08 ruling on the malter of compensation for non-property-related
damages in a contract}),
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When the concept of the reason for eniering into a transaction is understood in the above
sense, it becomes obvious that in the case at hand the Appellate Judge, in examining the
stipulated policy, should have asked himself why the husband had stipulated that policy,
what needs had led him to take out that type of insurance, i.e., what was the policy’s
concrete, real function (also because it contained ambiguous expressions) in satisfying the
interests at stake, given also its alcatory nature.

There is no hint of this type of reasoning because in his grounds the Appeliate Judge
prioritized the abstract nature of the contract, dismissing as irrelevant the “personal reasons”
underlined by the Plainii(T in that venue and prior to that in the First-Instance Court.

Thus the Appellant’s grounds must be admitted and the appealed Judgment must be
annulled on that specific point, since the Appeliate Judge had the duty to verify - taking into
account the overall conduct of the parties, the husband’s especially — whether the policy
contained a specific, concrete reason that could not and cannot be avoided when trying to
identify the elements that make up contracts, including the insurancc policy stipulated by the
parties herein,

4. By admitting this argument, the second one (violation and false application of the law
produced by systematically combining Article 1341 of the Civil Code, paragraph 2, and
Article 1469-bis and —ter and following of the Civil Code — insufficient reasoning on a
decisive point of the dispute) is subsumed under it. (Plaintiff argues in her second argument
that the clause under Ariicle 4 of the policy’s general ferms is either oppressive or restricts
liability, therefore it should have been approved specifically in writing). Also subsumed is
the fourth argument relating to the costs of the action,

5. Alleanza Assicurativa’s conditional Cross-Appeal claiming that venue jurisdiction
should be the Court of Milan as specified in the policy, and not the Court of Lamezia
Terme, must be rejected, in view of the correct decision of the Appellate Judge on pages 7-8
of his Judgment that references appropriate jurisprudence,

6. In conclusion, afier joining the appeals, we must admit the third grounds of the mam
Appeal; subsume the second and fourth grounds; rcject the first; reject the conditional
Cross-Appeal; and revoke the appealed Judgment remanding the case to the Catanzaro
Court of Appeals with a different judging panel; said Court will also rule on the costs of this
Casgsation trial.

IN VIEW OF THE FOREGOING REASONS
IN VIEW OF THE FOREGOING REASONS
This Court joins the two appeals, rejects the first ground of the main Appeal, admits the

appeal as to its third ground, subsumes the second and fourth grounds and revokes the
appealed Judgment based on the admitted ground, remanding the lawsuit to the Catanzaro
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Court of Appeals with a different judging panel, which will also rule on the costs of this
cassation trial; finally, it rejects the conditional Cross-Appeal.

Thus judged in Rome, in Chambers, this October 14, 2009,

Filed in the Office of the Court Clerk on November 12, 2009,

Notes:
User: univs9021 UNIV. STUDI DI BRESCIA ~ www.iusexplorer.it - 28.12.2016
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Archivio selezionato: Sentenze Cassazione civile

Autorita: Cassazione civile sez, T

Data: 12/11/2009

n. 23941

Classificazioni: Risarcimento del danno non patrimoniale

L& CORTE SUPREMA DI CASSAZICNE
SEZIONE TERZA CIVILE
Composta dagli Il1l.mi Sigg.ri Magistrati:

Dott. FILADORO Camillo - Presidente -
Dott. FEDERICO Giovanni - Consigliere -
Dott. UCCELLA Fulvio ~ rel. Consigliere -
Dott, CALABRESE Donato - Consigliere =
Dott. AMENDOLA Adelaide ~ Consigliere -
ha pronunciato la seguente:

sentenza

sul ricorso 2806472005 proposto da:

R.G.P., elettivamente domiciliata in ROMA, PIARZZA A
ZOAGLY MBMELI 9, presso lo studio dell'avvocato BEVILACQUA GIANCARLD,
rappresentata e difesa dall'avvocato MASCARO Paclo giusta delega a
margine del ricorso;

- ricorrente -
COnLro
ALLEANZA ASSICURRZIION]T SPBA;
~ intimata -

sul ricorse 31620/2005 proposto da:
ALLEANZA ASSICURAZIONI SPA in persona del Dott. C.M. e
deli’Avvocato B.M. nella loro gualita di Direttore
Generale e Direttore dell'Alleanza Assicurazioni S.p.A.,

alettivamente domieciliato in ROMR, VIA G. AVEZZANA 31, presso 1lo
studie dell'avvocato DE DOMINTCIS Tommaso, che lo rappresenta e
difende unitamente all'avvocato GIORDANO BRUNO M. giusta delega in
calce al controricorse e ricorso incidentale;
~ ricorrente -
conkro
R.G.P.;

- intimata -
avverso la sentenza n. 196/2005 della CORTE D'APPELLO di CATANZARO,
Sazione Prima Civile, emessa 11 17/01/2005, depasitata il 23/02/2005,
R.G.N. T13/2002;
udita 1a relaziene della causa svolta nella Pubblica udienza del
14/10/2009 dal Consigliere Dott. FULV1O UCCELLA;
udito 3l P.M., in persona del Sostituto Procuratore Generale Dott.
CENICCOLA Raffaele, che ha conclusc per il rigetto del ricorso
principale e l'assorbimento del ricorse incidentale condizionato.

Fatto

SVOLGIMENTO DEL PROCESSO

1. - Con sentenza 4 oprile 2002 il Tribunale di Lamezia Tetme, nel giudizio introdotto da
R.G.P. nei confronti di Alleanza Assicurazioni s.p.a., dichiarava [a incfficacia delf'art, 16 delle
condizioni generali di polizza; la propria competenza territoriale e condannava la Compagnia
assicuratrice a pagare all'attricc la somma di Eure 4.153,99, oltre interessi legali dal 28 giugno
1998 sino al soddisfo, quale riserva matematica calcolata al momento del decesso di S.S.A.,
marito della R, e compensava integralmente tra le parti le spese di lite.

In puuto di fatto la R., con citazione notificata a mezzo posta il 18 febbraio 2000 conveniva in
giudizio avanti a quel giudice I'Alleanza esponendo che il proprio marito S.S. A. era titolare di
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una polizza vita n. {OMISSIS), stipulata il (OMISSIS) con I societd convenuta e che in data
(OMISSIS), mentre si trovava alla guida di un apparecchio per il volo da diporte o sportivo di
sua propricta, in seguito ad un incidente, provocato per cause accidentali, aveva perso la vita,
Affermava la R,, che, in quanto beneficiaria per il caso di premorienza defl'assicurato, aveva
inoifrato domanda di tiquidazione delle somme assicurate, in quanto il coniuge aveva pagato i
premi per ben otfo anni e per un importo complessivo di circa L. 40 milioni,

La AHeanza non aveva soddisfatto la sua domanda, proponendole soltanto il pagamento di un
importo pari a L. 8.043.240, relativo alla riserva matematica calcolata al momento del decesso
e neanche falc somma le era stata kiquidata,

Ad avviso della Alleanza non le sarebbe spettata fa somma da lei richiesta in quanto il marito
sarebbe deceduto mentre era a bordo di un clicottero, per cui er operativo l'art. 4 delle
condizioni di polizza, che escludeva la garanzia in ipotesi del genere.

Costituendosi la Alleanza Assicurazioni eccepiva in via pregiudiziale la incompetenza
territoriale del Tribunale adito, in quanto foro esclusivo ai sensi deli'art. 16 del contratto
sottoscritto sarcbbe sfato quello di (OMISSIS) e nel merito chiedeva il rigetto delle avversc
pretese perché la clausola, che escludeva la responsabilitd in case di incidente di volo, non era
limitativa della responsabilita, benst oggetto del contratto di assicurazione- rischio assicurato -
¢ come tal e non dovcva essere specificamente sottoscritta dallo stipulante.

Peraltro, la sormma cfferta non era stata versata, stante il rifiuto della R..

Precisate Ie conclusioni, vertendosi di causa fondata sui documenti prodotti, il Tribunale
emetteva la decisione sopra indicata,

Avverso di essa insorgevano la R. con appello principale ¢ 'Alleanza con appelo incidentale,
Con sentenza del 23 febbraio 2005 la Corte di appelio di Catanzaro rigettava entrambi gli
appelli.

Contro questa sentenza ricorre R.G.P., con ricorso affidato a quattro motivi.

Resiste con controricorso Alleanza Assicurazioni spa, che, a sua volta, propone ricorso
incidentale condizionato.

Diritto

MOTIVI DELLA DECISIONE

In via preliminare i due ricorst vanno tiuniti ex art. 335 e.p.c..

1. - Con il primo motivo (insufficiente e contraddittoria motivazione su un punto decisivo della
controversia - violazione e falsa applicazione degli arli. 1888 ¢ 1341 c.c. - violazione e falsa
applicazione det canoni legali di ermencutica contrattuale di cui all'artt, 1362 c.c., e segg.) Ia
Ticorrente afferma che il giudice defl'appello non avrebbe colto i senso della censura proposta,
ovvero che la mancata indicazione del numero del modulo che contraddistingue le condizioni
deteroiina lIa inapplicabilitd delle stesse,

Asserisce la R. che il marito si era "limitato a sottoscrivere la proposta di polizza in cui non &
stato barrato e riempito lo spazio relativo alla consegna delle condizioni generali ed & stato
lasciato in bianco anche quello relativo al mimero identificativo delle stesse" (p. 9 ricorso).

Ne conseguirebbe, a suo avviso, che non essendo stata fornita dalla Compagnia la prova che i
marito abbia ricevuto proprio quelle condizioni di contratto, le stesse non st potrebbero ritenere
efficaci ed operanti, con {'effetto che il rapporto "debba esscre regolato in base alle previsioni
dela proposta sottoscritta e delle disposizioni legislative vigenti in materia” {(p. 10 ricorso).
Qucsta censura, per come proposta, va disattesa.

Come, infatti, riporta la sentenza impugnata, la mancata apposizionie nel contratto del numero
del modulo corrispondente alle condizioni generali di polizza rappresenta un dato del tutto
neutro, in quanto Io S. certamente ebbe im consegna un modulo al punto che ebbe a
sottoscrivere I'apposita clausola ¢ la R. non ebbe a dedurre di aver ricevuto un modulo
contenente condizioni generali diverse da quelle prodotie in giudizio e delle quali invocava ia
applicazione.
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Questo passaggio argomentativo della senfenza in sostanza non viene censurato, perche la
stessa ricorrente si limita ad affermare che, data I'assenza del numero, non sarebbe stata
raggiunta la prova che proprio le condizioni generali, invocate dalla Compagnia sarebbero state
consegnate, ma non indica quale altre condizioni sarebbero state conosciute dai marito ed a lui
consegnate al momento delfa stipula del contratto, che ebbe ad onorare per ben otto anni, come
& pacifico e come essa stessa riconosce al punto che ne ha fatto oggetto di giudizio.

Nessuno, quindi, dei vari profili denunciati si rinviene sul punte nella impugnata sentenza,

2. - A questo punto, in via logica, va esaminato il terzo motivo {violazione e falsa applicazione
degli artt, 1469 quater ¢ 1362 c.c., noncheé della L. 25 marzo 1985, n. 106; insufficiente ¢
contraddittoria motivazione su altro punto decisivo della controversia).

Con questa doglianza, in concreto, si censura [a sentenza impugnata laddove ha condiviso la
decisione di primo grado affernmtando quanto segue.

"In sostanza, il Giudice ha valutato, al fine di connotarne la portata, la causa del contratto di
assicurazione sulla vita cosl come tipizzato nei codice civile (art. 1882 c.c., ¢ segg.) - ossia il
pagamento di un premio a fronie dellassunzione da parte dell'assicuratore dell‘obbligo di
pagare un capitale o una rendita al beneficiario al verificarsi dell'evento morte dell'assicutato -,
causa del contratto rispetto alla quale le motivazioni personali che hanno spinto una delle parti
alla stipula-quale quclle dedotte dalia appellante-sono del tutto irrilevanti' (p. 11 e 12 sentenza
impugnata}.

A fronte di tale argomentare la ricorrente, in sostanza, evidenzia F'erroneitd dello stesso, perché
esso non tiene conto che pill che una motivazione personale, come configurata dal giudice
del*appello, I'aver sottoscritto quella polizza era dovuto al fatto esclusivo e imprescindibile che
l'assicurato intendeva tutelarsi dai rischi del volo che avrebbe potuto comrere, essendo egli in
possesso di brevetto e amante del volo da diporto.

Peraltro, rileva la ricorrente, "lo S. ha versato im premi la somma non trascumabile,
considerando la sua posizione modesta, di L. 40.000.000 circa ed ha praticato la proprin attivita
sportiva nella tranquitlitd relativa di aver pensato ai bisogni della propria famiglia nel caso
malaugurato d incidente” (p. 17 ricorso).

In altti termini, si cetisura {a sentenza impugnata per non aver inferpretato la ciausola proposta
in favore del soggetto assicurato- consumatore, tenendo conto della infenzione della parte - S. -
¢ del comportamento complessive, anche posteriore alla stipulazione del contratto e, quindi, in
sostanza aver considerato la causa astratta del contraito ¢ non gia fa causa concreta.

3.-Al rignardo, ritiene 1a Corte che ]a censura nella sua sostanza coglie nel segno,

Infatti, I'art. 4, cosi come riportato nella sentenza impugnata - p. 10 - "esclude la garanzia nel
caso i cui il decesso dell'assicurato & causato da incidente di volo, quando questi viaggi 8
bordo di aeromobile non autorizzato al volo o con pifota non titolare di idoneo brevetto o, in
ogni caso, quale membro dell'equipaggio”.

Questa clausola, allorché esclude la garanzia nei termini predetii, sta a significare che neila
prospettiva motivazionaie dello S. ossa clausola operava solo se lo S. avesse viaggiato a bordo
di aeromobile (e tale non era il veicolo da diporto L. 25 marzo 1985, n. 106, ex art. 1), ma
qualora lo 8., come accadde, si fosse messo, perché munito di brevetio e dei le prescritte
autorizzazioni, a viaggiare ¢ guidare sul suo veicolo, che, ripetesi per espresso deitato
legislativo non & aeromobile, detta clausola di esclusione della garanzia assicurativa non poteva
trovare applicazione.

La fedele trascrizione della motivazione del giudice di appello, di cui sopra, evidenzia come
quel giudice abbia considerato in astratto Ia causa del contratto assicurativo stipulato tra le
parti.

Questa individuazione non risulta conforme ai criteri elaborati da questa Corte, che con
sentenza n. 10490/06 ha, in modo approfondito e convincente, avuto modo di statuire che la
causa "ancora iscritta nell'orbita della dimensiono funzionale dell'atto" non pué non essere che
"fiunzione individuale del singolo, specifice contratio posto in essere, a prescindere dal relative
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stereotipo astratto, seguendo un iter evolutivo del concetto di funziene economico-sociale del
negozio che, muovendo dalla cristallizzazione normativa dei vati tipi contrattuali, si volga al
finc a cogliere l'uso che di ciascuno di essi hanno inteso compiere i contracnti adottando quclla
determinata, specifica (a suo modo unica} convenzione negoziale” (Cass. n. 10490/06, in
motivazione, peraltro, autorevolmente e recentcmente confermata, sia pur a livello di obiter
dictum, da Cass. S.U. n. 26793/08, in tema di risarcimento danno non patrimoniale da
contratto).

Intesa in tal senso la nozione di causa del negozio, appare allora evidente, nel caso in esame,
che il giudice deli'appello nel valutare il contratto concluso avrebbe dovuto interrogarsi sul
perché lo S. avesse concluso quel contratto, quali esigenze lo avessero indotto ad assicurarsi in
quel modo, ovveto quale fosse la funzione concreta che quel contratto, peraliro, contenente
espressioni ambigue, veniva a svolgere nel contemperamento degli interessi in gioco anche con
la sua afeatorieta.

Di cid non vi & traccia peiché la motivazione valorizza la causa astratta del contratto,
liquidando come irrilevanti, a tal fine, le "motivazioni personali” evidenziate in quella sede ed
ancor prima avanti al tribunale, dalla attuale ricorrente,

Il motivo va, quindi, accolto e la sentenza impugnata va cassata sul punto, dovendo il giudice
dell'appeflo verificare alla luce del comportamento complessivo tenuto defle parti ed in specie
dello S. se quel confrato aveva in s& una causa concreta individuale, che non poteva ¢ non pud
essere elusa nella individuazione degli elementi costitutivi anche del contratto di assicurazione,
cosi come sottoscritto dalle parti in causa.

4. - L'accoglimento di questo motivo tende assorbiti il secondo motivo (vioiazione e falsa
applicazione della disciplina risultante dal complesso sistematico dell'art, 1341 c.c., comma 2 e
arrt, 1469 bis e ter c.c., e segg. - insufficiente motivazione su un punto decisive della
controversia) con il quale la ricorrente deduce che a clausola di cui all'anl. 4 delle condizion:
generali di polizza sia di natura vessatoria o limitativa di responsabilitd, per cui andava
specificamente opprovata per iscritto, nonche il quarto sul governo delle spese.

5. - I ricorso incidentale condizionato della Alleanza circa la competenza territoriale del
Tribunale di Milano, in virth di quanto indicato nella polizza,e non gia del Tribunale di
Lamezia Tenme va respinto, per quanto statuito, e correttamente, dal giudice dell'appeilo e di
cui a p. 7-8 della sentenza impugnata, con puntuali richiami di giutisprudenza.

5. - Conclusivamnente, rfuniti 1 ricorsi, il ricorso principale va accolio nel suo terzo moiivo,
pssorbiti il secondo e il quarto; va respinto il pritno motivo dello stesso; va respinto il ricorso
incidentale condizionato ¢ la sentenza impugnata va cassata con rinvio alla stessa Corte di
appello di Catanzaro, ma in diversa composizione, che provvedere anche sulle spese del
presente giudizio di Cassazione.

PQM

P.Q.M.

La Corle riunisce i ricorsi; rigetta il primo motivo del ricorso principale; accoglie il rieorso in
relazione al ferzo motivo, assorbiti il secondo e il guario e cassa la sentenza impugnata in
relazione al motive accolio e tinvia alla Corte di appelio di Catanzaro in diversa composizione,
che provvedere anche sulle spese del presente giudizio di cassazione; rigetta i ricorso
incidentale condizionato.

Cost deciso in Roma, nella Camera di consiglio, il 14 ottobre 2009,

Depositato in Cancelleria il 12 novembre 2009

Note
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[Giur. f, 1974, 11, 2, pp. 986- ...]
Courls of Appeals and Civil Courts

COURT OF PALERMO, March 7, 1972. Nasca—Presiding Judge and Reporting Judge.
Puleo, Gaetano vs. Nicolosi, Gioacchino

Obligations and contracts—Mental violence—Warnings and threatened punishment by the Malia—
Identifiability as mental violence.

Qbligations and contracts—~Mental violence—Absence of direct evidence of threats—Dangerousness of a
person expressing threats—Refevance.

Obligations and contracts—Mentak vivlence—Limifation period for cancellation proceedings—
Commencement of expiration.

The particular nature and criminal role of the individual who conveyed threats, who was a notoriots and
extremely influenticl leader of the Mafia ; the characteristics of individuals of this kind, who are distinguished by
habitual reliance upon abusiveness and violence; the dread which they inspire on account of the severity of their
“wetrnings " ond “punishments,” which are usually inflicted upon persons who may have sought to evade their
demands: all of these elements belong to widely recognized and continuous experience. Hence, the fact that the
Plaintiff may have beer unable o offer direct evidence of serious threats and burdens tmposed upon kim carmot
constitte grounds for a ptiori exclusion of the existence af inferred violence, and it becomes necessary to proceed
by logicatly connecting the indications whick have been obtained and by evaluating those ndications on the basis of
customery bekavior within the respective environment.{1)

In the absence of direct evidence of threots, the particular dangerousness of a person who conveys threals
dves not allew ordinary metus ab intrinseco or merely putative fear to be attributed to o victim. (2)

For purposes periaining ro a limitation period for proceedings for cancelation on account af mental
vialence, it must be concluded that, instead of ceasing with adoption of a contract, the intimidating effectiveness of
intervention by a member of the Mafia continues so long as the respective individual remains at large while
exercising his unlawful power and while therefore remaining capable of deterring any possible respounse by a victim
through acts whick constitute harsh reprisals. (3)

{1-3) Violence by the Mafia, political violence, and mental violence

1. Tt is necessary to offer a brief summary of the respective case as en introduction.

Whereas doing so is zppropriate in generat terms, 8 summary of this kind is indeed indispensable in the
present instance on account of the newness of the circumstences and the originality of the technical solution.

The Plaintiff indicated that, in 1953, his father had commenced negosiations in relation to selling land
located within an area which was extremely desirable on account of its being intended For residential construction.

These negotiations, which were praceeding toward a conclusion which was consistent with the intentions
and interests of the owner and seller, were interrupted by intervention hy a nolorious capomafia [boss or leader]
who, although he did not convey threats, nevertheless engaged in applying pressive upon the seller by exercising the
type of influence which is characteristic of these individuals, and he induced the seller to approve selling JoF the
property] to a prominent physician who, for a certain period of time, had becn seeking land in order to build a
private clinic.

The sale was approved under particularly unfavorable ferms for the seller, in such a form that an
explanation can only emerge from the Mafia leader’s influential and decisive involvement: a price which was
significantly below the market price, the seller’s waiving of any guaraniees pestaining to payment of the price, etc.

A certain number ol years after adoption of the respective egreement, more (avorable conditions for
pursuing legal action for cancelling the previously cited sale came into being. Indeed, the death of the Mafia lsader
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occutred during those years, along with the arrest of his brother, who was also a well-known member of the Mafia.
In this way, the state of danger and coercion which had prevented ihe seller from impugning the agreement
diminished.

A lawsuit for cancellation on account of mental violence was initiated by the seller’s son, who was his heir.
Furthermore, no doubts were expressed dusing the course of the tral in relation to the Plaintift*s legal standing (In
terms of this aspect, Arlicle 1441 of the Civil Code and, more specifically, its relationship to Article 654 of the Civif
Code should be considered).

The Defendant, in opposing the Plaintifl’s lawsuil, introduced objections, inter alia, conceming whether it
was possible, in this particular instance, to invoke mental violence and whether it was therefore necessary, at most,
to speak of ordinary mefus ab irinsecwin on the seller's part.

Inn allowing the PlaingifFs claim, the Court declared the sale agreement to have been defective on account
of mentat violence. Furthermore, it decided not to render cancellation of the sale dependent upon knowledge on the
Defendant’s parl with respect {o intimidating activities being pursued by the Mafia-affiliated intermediary: this
conclusion is wholly consistent with doctiinal and jurisprudential interpretations which are mote that prevalent and
whereby a recognized differential between violence by third parties and fraud by third parties is identified. In any
instauce, it hns been ascertnined frow the results of these proceedings that the well-known Mafiz leader was the
physician’s patient and that he had been entrusted by the physician with finding suitable land for construction.

2. The ruling which is being scrutinized is worthy of substantial approval.

The noteworthy importance of this judgment and is originality arise from in its having identified mental
violence, which is the reason [or voidability of the agreement {Article 1434, Civil Code), in a specific situation
which is not consistent with the traditional framework for this defect of consent. This circumstance cxists
essentiaily because, in this specific sitvatinn, a threat was neither externally expressed to the victim nor was it
exteriorized in the form of reprisals which could have constifuted warnings, whereas the {hreat was recognized
merely in relation ta the described behavior, so to speak, of a person who was commonly known to be a Mafia
feader.

The ruling neveriheless contatns a generic reference to “severe threats™ and to “threatening demands” by
the alleged perpetrator of violence, and, in a suitably substantive manner, it specifies that “the Plainti[F was unable
to provide direct evidence of serious threats nnd burdens imposed upon him" and that “there was an absence of
direct evidence of the inferred threats.”

The Judge therefore declazed the existence of mental violence under the guidance of the following
“technical” aspects: a) the status of the presumably threatening third party as a notorious and influentiat teader of the
Mafia; h) general environmental conditions characterized by a widespread and generalized fear of members ol the
Mafia; ¢} a series of objective circumstances whereby it was nonetheless possible {o presume that superimposition
of the threatening third party’s wishes upon those of the vietim had occurred. Among those circumstances, (be price
which was notably lower than the market price and the seHer’s waiving of any guarantees for payment of the price
have been cited previously. To these aspects, it is necessary to add: a) intervention at an initiat point (by means of'a
private agreement} by the previously cited Mafa leader in a buyer's role, jointly with the Defendant, with omission
of the usual preliminary sgreement, along with the subsequent complete disappearance of any traces of the Mafia
[eader’s originat parlicipation from the subsequent agreemeut constituting & notarial instrument; b} not only the
omitted payment of compensation to an actual intermediary but the absence of a request on the part of this
infermediary to a “respected person,” such as the Mafia leader who had participated as a buyer in the initiaily
adopted agreement; ¢) [the fact that], for the seller, at the time of adoption of an agreement, there were no panticular
reasons which would have induced him to bear the economic sacrifice arising from an agreement adopted under
disadvantageous fertns.

In this way, the traditional technical fiamework for threats, which was represented in tertas of the extrinsic
nature'? of wrongful and significant harm (Article 1435 of the Civil Code) was reduced within the ruling which is
under discussion according to the limits of “logical connection of acquired indications” and “evaluation on the basis
of customary behavior within an environment,” so that this particular framework was wholly disregarded.
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Omissis—By means of a summons issued on Aprif 30, 1966, Gaelanc Puleo summaoned Prafessor Gicacchino Nicolosi to
appear before this Court.

It can be observed at this point that an absence of explicit and direct evidence is not astounding when the
Mafia and members of the Mafia are involved: as a rule, it is not possible for evidence of threats originating fron:
individuals of this kind 1o be abtained easily, inosmuch as their characteristic behavior consists of expressing precise
wishes and of obtaining prompt compliance without 2 need for threatening anyone, on account of the meze fact,
however, that these individuals are “respected persons,” in the sense that they must be respected and that “favors” on
their behalf cannot be refused. In this sense, the expression whereby the people of southern Italy [Illegible]... limits
within which the wishes of a s0-called member of the Mafin are sufficiently clear is truly significant: if is customary
to repeat by way ol a proverbiai expression that “half n word suffices” for these purposes, with the understanding
that the well-known “lear among intelligeot persons” is being repeated in a folkforic code, where the intent, more
precisely, is to signify ihat there is indeed no need [or a “person of respect” to express his thoughts or his wishes
openly insofar as those thoughts or wishes must be discermed readity and without any fusther ...{Illegible]... His
somewhat comparable to stating that the “halla word” which is expressed must likewise result in comprehension of
the other “half,” which remains unsaid,

Hence it is truly difficult for even the mast zealous investigators to be capable of gathering the slightest
evidence of severe threats and threatening demands. These findings which arise from experience have entered
courtrooms and have been accepted in certain decisions in criminat faw,

It is possible to cite two recent decisions by the Court of Cassation [Highest Courl of Appezl]. Inone
decision, the prineiple that dangerousness to saciety, as it is referred to within Statute Number 1423, which was
enacted on December 27, 1956 in relation to preventive measures, is not necessarily linked to an affirmation of
culpability for crimes but is derived from scrutiny of an individual’s entite personality and of situations where
suspicions and presumplions may be justified. It has been affirmed, moreaver, that this area “does not aflow
identification of decisive and univocal evidentiary efements.” ® The other decision, afier adoption of conclusions
concerning the obvious groundtessness of a dispute pertaining to the constitutional legitimacy of Statute Number
575, enacted in 1965, renders the prior discussion specific by its particubar reference to persons who are suspected
of belonging to organized criminal groups; it is possible to read, infer alia, that “suspicions and presumptions must
be based upon specific facts which induce a person to conclude that an individual’s anti-social activities receive
sustenance from the environment where lives.”

Even more incisively, it is possible to read within the commentary accompanying these decisions that, “in
miost situations, specific and definite evidence of commission of crimes is not obtained,”™ and, at this juncture,
nothing remains other than to recall that mental violence, when it is relevant in relation to private enterprise and in
most instances, does not immediately constitute a “crime” in every instance, according to the definition offered by
Articte 610 of the Penal Code. ©

For the first time, as far as it is possible to determine, the Court of Palermo has applied those principles for
regulating relationships in private enterprise, and it likewise ventured beyond this point: in all probability, true and
proper threats never occurred, and the plane of evafuation then shified beyond intentions and beyond evidence 1o the
actual concept of vialence. If an issue of evidence is indeed involved, the decision under consideration would be
open to criticism [fom a factual standpoint and, in definitive ferms, it would be of limited interest from the
standpoint of legal principles.

In reality, a state of intimidation where violence is allowed fo originate is generalized and widespread, even
among the most culturally advanced and mature social strata, because the state of psychosis which each person from
southern Italy bears within his or her personality, almost for rensons of an ancestrai bature, is accompanizd by the
far more real and daily experience of violent and abusive methods which are typical of the Mafia. In employing
“typical,” there is a particular intent to refer to so-cailed “Mafia crimes,” and, in other words, to crimes which are
“common” according fo the Penal Code, nlthough these crimes, according to evaluations by actual police
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The Plainliff slated that, in January, 1953, his father, Carlo Puleo, had begun negotiations for seffing land which ha ownad
at a price of 12,000 Lire per square meter. This land occupted approximately 3,600 square meters and was located wilhin the
Piedilegno district in Palermo, &t a shorl distanca from the Plazza Vittorio Vieneto, within an area which was deslrable because it
was intended for residentlal conslruciion according fo the provisions of the cily's reconstruction plan.

institutions, are nonetheless characterized by certain specific aspects or circumstances (perbaps in a symbolic mode
of expression, too), so that it is not difficult, therefore, to recognize their source as the Mafia,

For our purposes, it is particutarly important to observe that reprisals which usually foltow disobedience by
a person who is threatened or, more correctly speaking, “warned™ are invoived. Moteover, these reprisals possess
content and forms of execution which are normally constant snd, in conclusion, are therefore capable of being easily
imagined by the majority of individuais.

3. Ti is not possible at this juncture to refiain from ciling the inadequacy of authoritative findings in the
domain of mental violence. According to the logic of legal codes, two “individuals,” or two parlies, are
counterposed; the possibility that, under the profile of adoption of contracis on a basis of violence, an individual on
one hand and an actual organization on the other hand must be counterposed is entirely overlooked. This formof
logic is wholly consistent with an economic model of an academic nature and a political modc! of a liberal nature;
neveriheless, {his is a fonn of fogic which had become obsolete within the respective environment and at the same
historical point when the Civil Code came into being.

In this regard, the author is referring 1o the concept which subsequently entered the respective literature
with the onset of political violence. The particular methods of engaging in political violence as environmentai
violence are strongly reminiscent of the structure of violence perpetrated by the Mafia, and they definitely constitute
a logical precursor and a more immediate jurisprudential precedent for the latter form of violence

This decision can therefore be defined as a moment within n more extensive phenomenon of revision and
redevelopment of the concept of violence and its structure. This is a phenomenon which can be regarded as having
begun as early as publication of the 1942 Civil Code.®®

Delineation of the concept of political violence has demonstrated the narrowness af the limits within which
cutrent legislation pertaining to violence is situated,"” although persons interpreting the concept have granted little
attention to it within the context of reconstructing the concept, while regarding it as an isolated phenomenon within
social and political experience.

Political violence came to the fore as an autonomous hypothesis shortly after the rise of fascism,”® although
in an extremely timid manner. Only after the fail of the regime did actual extensive expression' occur in such a
manner as to gain resonance within legal theory.!™

These historical-statistical efemenis are extremely imponiant because, if the interpretation which is to be
offered subsequently is accurate, a fundamental argument supporting the author’s assumption shatl emezge: in other
words, so-catled violence by the Mafia, as specilied heretolore, can be situated within the same outlook of critical
review and adaptation {o new soctal needs.

The circumstance that, whereas this new concept of violence was only developed in conjunction with the
fascist dictatorship's inception and whereby situations representing political violence would gain a historic position
within this context or immediately prior to the well-known fascist era, it was already capable ol signitying that
generel conditions of intfimidation and psychological deterrence existed and that, although these conditinns did not
constitute the technicel element of violence-defect [of consent], they definitely constituted an actual, generalized
state of fear which, in evaluating the majority of persons, was Inseparubly associated with the polifical regime and
with its means of preservation.

In other words, either before or aller the [hscist em, polilical violence had never been mentioned within
jurisprudence in reference to other systems of government.
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White the respective negotiations were approaching a cenclusion, a certain Anfonino Matranga, who was the notorious
leader of the Resuliana Mafia clan, intervened, and, with ominous threats, he demanded a property sale in his favor af a reduced
price of 7,000 Lire per square meter, whereupen he compelled Carlo Puleo, who was deprived of any legai assistance, to adopt

1t is even more significant in this sense, however, that, alter initial sporadic references concerning
responses fo the general context of intimidation, jurisprudence throughout the fascist period never offered any other
hypoiheses in relation to so-caled political violence, whereas presentation of hypotheses occurred shortly after the
cessation of the regime.

Jurisprudence has not always recognized the technical concept of violence—defect [of consent] in
situations involving political violence, These negative rulings have been open to criticism; within these rulings,
where there is punctual repetition ol a formula which was received with the same verbal limits, it has been indicated
that, instead of constituting vielence—defest [of consent], a fear of reprisals which easily arose within citizens’
minds during the [ascist era as a result of demands originating from the tuling party’s institutions was a mere mefus
ab intrinseco which, similarly to pure internal fear, is legally irrelevant, 4"

It nevertheless becomes dilfieult from a fogical standpoint to characterize something which normatly
develops within “every citizen™ as mere internal fear; to the contrary, it must be kepi in inind that such an easily
developed susceptibility to intimidation, as was recognized by the same ruiings, while also being so widespread,
cannof possess any explanation other than an actual state of psychological thwarting whose characteristics are no
fess serfous and significant than the form of harm which must constitute the purpose of a tegaily relevant threat
pursuant to Article 1455 ol the Civil Code.

The preceding observation must be loliowed by greater technical clarification concerning metus ab
fnfrinseco. This is the form of fear which “does not originate firom an external act by snother person, which
constiluies metus incutiens; to the conlrary, it originates from functioning of a person’s mind and conscioysness.”!

Situations involving palifical violence do not constitute mere intemal [ear because, as has been
authoritatively observed, “the greatest terror which a violent person, a dictator, a slavemaster, or a bandit can impose
possesses the effect of overcoming any resistance and of rendering everyone prone to his wishes; while inwardly
hating the perpetraior, everyone attempts to satisfy and even to anticipate his wishes.”

n an even more incisive form, it has been observed hat, in situations representing so-called political
violence, metus ab intrinseco was not involved inasmuch as; “whereas a series of violent acts and ongoing violence,
even of a sporadic nature, to the detriment of those who nevertheless dared to oppose them, was neveriheless ils
source, fear is nat truby ab intrinsece. Indeed, it originates from a justifiable conviction that refusals or resistance
would result in reprisals whose extent a person is not capable of anticipating.”*®

The arguments which have been developed thus Bir have employed pelitical violence as a point of
reference, but they can and should likewise be repeated in relation to the author’s hypothesis concerning violence by
the Mafia. It is not accidental that, within the respective ruling, it is possihle to read that the Defendant, inrer alia,
had objected to mere metus ab intrinseco on the part of the (putative) threatened seller.

The author does not intend to dispute the currently established legal irrelevance of mere internal fear;
indeed, it is his intent to redefine the entire application of this concept which has existed, because, in certain
instavees, it has not been possible to transcend the traditional technical famework of violence—defect [of consent].

Indeed, mental violence has nol been declared in ceriain instances where mers internak fear was
acknowledged in relation 1o external factors and circumstances which had definitely and decisively influenced the
will of a person offering declarations,"” and where mere internal fear was generalized at this juncture, aithough, on
account of objective external circumstances which may not be observable, mere internal fear is specifically present
in certain instances where, in the absence of ohjective external circumstances which are inherently capable of
producing a state of fear and trepidation within an individual, it has been overlooked that, where violence may be
denied, at least & state of danger or necessity must be acknowledged within the chain of events which the previously
cited external circumstances have produced.

Ip



Case 18-634, Document 52-ABI35/2018, 2311735, Page46 of 46

a definifive sale agreement with onerous terms, whereby the Defendant, Professar Gioacchino Nicolosi, whe only appeared on
the occasion Tor adoption of the agreement, likewise became a Buyer,

In the instance of threats originating from the Malfia, true and proper violence, instead of mefus ab
intrinseco, is involved. The value of the previously described objective circumstances as one of the principal
indicators for determining psychological pressure applied by a member of the Mafia displays its fulk significance in
this respect: thase circumstances exclude metus ab intrinseco because they reveal active and univocal behavior by a
member of {he Mafia in pursuing a definitive outcome:; in other words, accomplishing adoption of an agreement
uynder certain terms.

In other words, it would actunlly be possible to refer to metus ab intrinseco if the Member of the Mafin had
not decisively infiuenced the process for adoption of an agreement.

4, Nepative responses (o the legal relevance of political violence reflect not only a jurisprudential origin,
but a docirinal arigin; furthermore, the [atter domaig is less regulated than the domain of jurisprudence, and the
inclination to depart from the traditional frmmework of civil taw is less common.

Legal theories which have supported negative responses have not been uniform in terms of identifying the
true technical applicability of the hypothesis under consideration: in some instances, political violence hag been
associated with the previousty discussed metus ab intrinseco,"” and, in other instances, it has been associated with
pufative violence®® ar even with a state of necessity{m or, lasily, with hypothetical situations where a causal nexus
would be shsent ¥

Identical structurat attributes and comparabie forms of practical manifestations for political violence and
violence hy the Mafia could allow the identifiahle traits which have been cited beretofore to be extended to the latter
form of violence,

It would not yet be correct to arrive at this point, however.

In relation to conceptualization of s siate of necessity, this aspect has therelore been cited in a specific
situation"” where there was no reliance upon assurnptions concerning “actual danger of severe personal harm”
(Article 1447 of the Civil Code which was specificaily combined with it by prevailing doctrine by relerence to
Arlicle 2045 of the Civil Code and Article 54 of the Penal Code). In other words, it was not the actual existence of
danger which technicaily detined a state af necessity or, in more general terms, a state of danger, but (he evocation,
albeit in an implicit form, of future harm which fundamentally constitutes one of the few definite aspects for
differentiating between mental violence and a siate o[ necessity.

The latter difference is not insighificant if one considers the various consequences which may originate
from one hypothetical situation and another, especially in relation to limitation periods for the respective lawsuit,
and if is truly significant that the doctrine being examined in this instanee would have maintained in contrast to the
clear provisions of Article 1442 that a limitation period of five years for a lawsuit seeking cancellation must extend
from the date for adoplion of an agreement.

The concemn with distinguishing 2 state of necessity from mental violence is likewise relevent to our
purposes (the Mafia’s violence), not only (and not as much) because a different legal discipline pertains to each of
these categories but (particularly) because perplexities of this kind have been brought to light by jurisprudence in
relation to the line of demarcation between violence utilized by third parties and a state of necessity. ™"

In reference to this specific situation, perplexities of this kind are accentuated by the fact that the profile of
fear which induces 2n unresisting individual to provide a declaration conceming a legal fransaction is common to
both the concept of menta violence and a state of necessity, whereby expressing the following query would be
justifiable: inasmuch as it is impossible in this situation to deny an unresisting individual’s state of fear, did the
pressure applied by the third party with Mafia affiliations constitute a generic state of danger or a state of
intimidation caused by threats?
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By means of subsequent threalening cemmands ariginating from [Antoning] Matranga, Garlo Puleo was likewise obliged
{o fransfer a strip of fand measuring 200 square meters without compensation and to reduce Lhe price even further, to slightly mora
than 6,000 Lire per square meter at the peint for adopling a public purchase and sele agreement solely ir faver of Professor
Nicolosi, which fook place on July 25, 1963, with Natary Cianni providing his services.

in this situation to deny an untesisting individual’s state of fear, did the pressure applied by the third party with
Mafia affiliniions constitute a generic state of danger or a threatening state of intimidation?

It is necessary to lean toward the second alternative.

Beyond the previously mentioned perplexities, jurisprudence is relatively vague in drawing a boundary line
between violence and a state of necessi\‘y,m) whereas fegatl theory, even with the variety of opinions which have
been expressed, “% has established certain firm points.

In terms of a state of necessity, in contrast to mental violence, there is a need, above all, to recognize an
unresisting participant’s achial willingness to agree to a business transaction. Secondly, there is the aclual nature of
danger, and, moreover, there is the origin of danger from natural circumstances instead of from human activity.
Lastly, it is solely the person instead of property which conslitutes the basis for attribution of a state of dan ger. @

In consideration of these indicators for differentiation, it is precisely perlinent to understand that, in the
situation at hand, the unresisting party’s willingness to strike a bargain under those conditions was wholly absent; an
actuat and present state of danper did not exist, whereas fear was caused by common and generalized awareness of
tuture reprisals; furthermore, Hmiting of threatened harm solely o a person was absent, inasmuch as it is common
and widespread knowledge that retaliatory acts by members of the Mafia may be directed at jodividuals or at
property which they own; and !astly, a natural phenomenon which is an objective cause of a state of necessity did
not exist.*!

Thus, it is possible to express two principal observations in relation to the doctrine thet political violence
would onky represent putative violence: the first is that this viewpoint has only been supported with guidance from
historicat efements, ¥ as if the historical eriterion which was to be applied for interpreting the law is applicable for
interpreting it with the same meaning as ioherent aspects of legal systems [rom prior periods; and, in contrast, the
historical criterion for interpretation is employed for the opposite purpose when necessary, namely for
interpretations according to contemporary reality in relation to an institution which emerged during prior eras and
was developed according to a historical fime frame, so that new purposes are achieved even though the same
terminological expression is retained, as frequently occurs,

The second observation is of a purely technical nature: it involves precisely defining the concept of
putative violence in proper terms.

According to the most appropriate docirine, a situation involving a statement of inient issued on account of
“fear of a threat” which possesses all of the elements required by law (threatening of wrongful and severe harm) and
is “erroneously” inferred or learned from statements™® by other persons possesses this nature,

As can be obsezved, it is presumed in relation to pulalive violence as en aspect of the hypothetica situation
that violence may be erroneously assumed by the presumable vietim and thai, in this sense, a threat objectively does
oot exist.

In this manner, the author is unsure of whether situations involving political violence where intimidation by
the P.N.F. (National Fascist Party) or by ifs componentss, far from being merely assumed, was readily inferred from
the behnvior which was generalty displayed by eomponents of the . F. in situations characterized by disobedience
to its commands or at the insistence of the party itsel[.®”

fn other words, in the instance of putative violence, threats do not exist in reality, whether in explicit terms
or implicit termns, and superimposition of intentions, which is essential for determining mental violence, therefore
does not oceur.

It is possible to add to the preceding observations that the imelevance ol putative violence is actually not
obviaus in teims of doctrine: an guthoritative doctrine: in view of the prevalent consideration of au unresisting
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S0 long as Antoniro Matranga and his brother Angelo, who was likewise an influentiat Mafla leader, remained ailarge,
Carlo Pulea was unabla to respond io ... [lllegible]... and to the severe harm which he experienced, and he died in 1964
.. {llegible]... his suffering.

victim, this aspect defines a sifuation as being a true and actual situation of mental violence;"® others, however,

affirm that putative violence may possess legal relevance if it is approached in such a manner ss to allow its being
included within fraud “when a fear of a nonexistent threat originates from trickery by the adverse party.™*" Lastly,
in terms of doctrine, the relevance of putative violence is unanimously accepted in any situations where a “feigned
ot joking” posture is perceived as genuine or serious.™”

The same considerations can be developed with respect to violence by the Malia.

In concluding the present discussion, it is possible to refer to the two principal profiles which are shared by
the hypotheses of political violence and viofence by the Malia: &) general environmental condifions of violence and
intimidation; b} the absence of explicit threats accompanied by the presence of (contractual and
extracontractual) objective circumstances, so as to aliow a reasonable presurmnption concerning supetimposition of
intentions backed by violence upon a victim,

In considering the case decided by the Court of Palermo, there can be no doubt concerning the relevance of
these two profiles.

Instead, it is pertinent fo eveluate another specific aspect of violence: the aspect which pertains to
previousky discussed incidental violence.

5. In considering the particular modalities for conceptnalizing violence as they appear within the ruling
which is under scrutiny, it would be appropriate to ask whether the particular situation does not more propesty
constitute mere “incidental violence.”

It is the author’s opinion that it is necessary to specify in a preliminary manner tha, insolir as ascertaining
the effectiveness or inefTectiveness of a threat for coercing an individual’s consent®" is solely attributed to the judge
who must render a decision according to the merits, the author is obligated fo pursue his investigation with guidance
of specific facls in the form in which they were known by the judge, while operating at a purely substantive level by
meatis o[ this necessary abstraction; in other words, it is not the author’s intent fo create problems with respect to
evidence.

In this sense, it is possible, moreover, to exclude the configurability of physical viotence®™ or fraud® in
this parlicular instance, aithough other perplexities may emerge in relation to exclusion of mere incidental violence.

Authors who have examined the latter concept, notwithstanding its nonexistent anticipation within the Civil
Cade, have concluded that there is a hypothesis whereby it is certain that the so-called victim of threats would have
likewise adopted an agreement even without threats, although under different terms. This condition exists insolar a3
a threat was not intended to produce adoption of a given sgreement but was expressed “in conjunction” with drafling
of an agreement for the purpose of obtaining wrongfut advantages which otherwise would not have heen
obtained.®®

The principal probiems which have been cifed within this domain pertain, in the first instance, to the
possibility of a conceptual configuration of incidental viofence, nametly in the sense of esiablishing whether it is also
possible for violence and for fraud alike fo conceive of the hypothesis of an arrangement which would Hkewise have
been agreed to by an unresisting individual albeit under different terms. In the second instance, the problem of
determining principles which are 10 he applied fo incidental violence in the absence of explicit anticipation within
lepisiation: in particular, whether it is to be admiited that incidental violence may also produce voidability of a
transaction similarly to decisive violence, or whether it is fo be admitied instead that, analogeusly to incidental
fraud, incidenta] violence should only aliow permit compensation for damages in accordance with Article 2043 of
the Civil Code,

Judges have likewise deemed it necessary to explore the same problems.®”
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In 1965, during hs course of vigorous measures being pursued against the Mafia by the authorities, Angelo Matranga
was arresied, and it was learned in the meanlime that Antonino Matranga, who had been untraceable for an extended period of
time, had departed from Palerma.

The persistence with which legal theory and jurisprudence return to this concept, and especially the [act
that limits for the previously cited problems are usually reproduced for the purpose of fikewise preserving
transactions where volitional determination (and therefore, more often than not, with the sole pretext of unceasing
apphication o[ the principle of preservation ol transactions) has been undermined shail require another query:

Is violence by the Mafia, according to the previously indicated configuration, possibly mere incidental violence? In
other words: [or our situation involving of violence, where “am exirinsic nature and explicimess” ol ihe threat, and
even more, “direct evidence of the atleged threats” are whoily ahsent, whether there is no inducement to conclude
that intervention by a member of the Member of the Mafia in the parties* adoption ol an agreement had merely
contributed to abtaining the threatened individual’s acceptance of different and less favorable terms than those
which he was intending to obtain, without thereby compromising his irue and actual intention of adopting a business
mrangement?

Thus, it becomes essential to reproduce the limits of the problem of incidental violence, either strictly in
relation to our situation or solely on the basis ol references. '

Once it hecomes possible 1o transcend the detrimentaf logic of non-configurability of violence which is not
conclusive,®® the true remaining issue is that of sanctions: voidability or compensation for damages.

At this point, doctrine becomes divided, and counterposed solutions are already implicit in the precise
alternative that is being cited ©® On the other hand, jurisprudence is consistent in considering the sanction of
compensation for damages inapplicable to incidental violence,®®

The preliminary issue of inabiity from a legal standpoint to conceive of incidental violence which is
seriously distingnishable from decisive violence are wholly transcended at the point where the same preliminary
issue could also be applied with its full significance to two other defects of consent where the possibility ol an
incidental nature is nevertheless established; Article 1440 pestains to incidentat fraud, and Article 1432, which
governs maintenance of rectified contracts, substanfively refers to situations involving incidental errors. In this
sense, the problem is no longer a problem of logical configurability but of explicit {and therefore appropriate)
legislative anticipation, and it is definitively reduced fo an issue of legislative policy.

Along these lines, it is not possible to exclude anatogous applicability to incidental violence with respect to
Article 1440, which was drafted in refation to incidental fraud, while therehy excluding the possibility of
compensation for damages. Mental violence ol a decisive or incidental nature always provides grounds for
voidability of transactions.

This conclusion has arisen not only because legislators did not explicitly allow for situations involving
incidental violence, and were instead anticipating situations invelving incidental fraud {(where coordination ofa
topographic nature, so to speak, occurred subsequenily, without having preceded coordination in relation to
violence), but because regulating the two defects of consent which have been compared in this instance is somewhat
different: one can consider the differential aspect which is perhaps most prominept as being delineated in terms of
the relevance or irrelevance of knowledge on the part of the person who is obiaining an advantage, with respect to
the origin of [raud or violence committed by a third party.®?

Apart from these observations nf a strictly exegetic nature, which already demonstrate the incompatibility
of the framework and the category of mental violence with models and categories for other for other defects of
consent, there is the valid consideration that violence by the Mafia, like political violence, must be separated from
the ordinary spectrum of defects of consent, so as to acquire the demonstrated function of ap instrument which
balances socio-environmental inequalities for which the distinction between incidental violence and decisive
violence is of limited weight, 1o such an extent that the judges in Palermo did not even refer to it.
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Wilh the state of danger and coercion having ended ir this manner, the Plaintff arrdved at a decision to disclose the
circumslances and fo seek forms of protection which had previously been impossible.

Apart from these observations of a strictly exegetic nature, which already demonstrate the incompatibility
of the model and the category of mental violence with models and categories for other, there is the valid
considetation that violence by the Mafia, like political viotence, is separate from the ordinary context of defects of
consent, $o as o acquire 8 demonstrated role as an instument which balances socio-environmental inequalities
where distinctiong hefween incidental violence and decisive violence are of limited weight, to such an extent that the
Court of Palermo did not even refer to them.

6, Moreover, there is a need for excluding the configurability of reverential fear [rom the authot’s
hypothesis , namely a state ol suggestion which a person may attain in relation to another person because of being
bound {a the latter person by reasons of “obedience, gratitude, respect, admiration, or devotion™: “® from this
exemplification, the only doubt which can be infroduced is doubt as o whether the putative victim of threals may
have only undergone a form of psychological coercion enhanced by the particuiar “respect” which so-catled
Member of the Mafias receive from the social obedience which usually surrounds them, although, in this manner,
there would not be an accurnte recognition of the meaning with which the term “respect” is attributed to these
individuals, whereby the merely euphemistic content of the actual term is obvious. Indeed, in this instance, the
intent in terms of “respect” is {o indicate instead that possible disobedience would be interpreted as an offense to a
Member of the Mafia’s honor and reputation and, as a consequence, would be severely and definitely punished.

7. The identity of struciure and shape in terms of political violence and contemporary violence hy the
Mafia indicates that the traditional technical framework for mental vielence is inndequate and insufficient.

Evidence for this affirmation consists of the [act that political violence and violence by the Mafia represent
a new manner of specifically developing the concept of mental violence.

It must likewise be emphasized that political violence and violence by the Mafia, when they are compared
with the general and predominant theoty of delects of consent, are situated outside traditional formulations because
true and proper nl{eration of the [ormative frer of intentions in relation to an individual business transaction does not
occur with those forms of violence, nor is there any divergence between a series of interests which are satisfied and
imterests which have been planned.

Ingtead of intervening by cancelling an agreement adopted with & defect of consent, as in the instance of
errors or on account of the influence of fraud or in situations involving imditional violence, a judge intervenes in
order fo reestablish a sitnation of equilibrium between persons in relation to whom a given social and econotnic
environment reveals that they are considered unequal {a member of the Mafia supported by his organization; a
iender backed by his party which has become a governmental institution).

Instead of applying an abstract concept 10 & specific situation, o judge must convert a requirement for
substanlive justice into a precept, which presupposes investigation of a sociological nature. Observation of a
noteworlby absence of equality originates [rom “sociological” knowledge of the environment where a disputed
relationship shall have arisen.

According to this outlook, it scems to the author that contemporary jurists must be incrensingly sensitive to
the results of sociological research. In situations where political violence is involved, only sociclogical research
instead of cold technical data enables us to underviand the climate of general intimidation which fascism brought to
the system of guvemment,(‘”’ and, in relation to violence, to comprehend the customary unresisting responses and
docile subjection whereby populations in southem Italy are induced to accept the arrogance of so-called members of
the Mafia.t?

A judge must naturally endow an intervention of this kind with a technical form, and there is no doubi that
the most appropriate concept for this pupose is mental violence.
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According to the previously indicated premises, the Plaintiff asked for the sale of lhe aforementioned land to be revaked
and for the Defendant Lo be ordered to refinquish the property and Ip provide compensation for damages, as well as declaring his
readiness o repay the price and Lhe value of possible improvements.

Rejection of the traditiona} structure of violence and a defect of will must therefore be understood in 2
relative sense: the situation does not involve entirely overfurning a legistative, jurisprudential, and doctrinal
orienfation; the situation involves updating this orientation with consideration of new forms of manifestations of
phenomena which are as ofd as humanity, such as the phenomenon of violence.

The fact that there are new means of perpetrating violence, which are capable, inter alia, of further possible
refinements, is a commonly experienced factual consideration, whereas the circumstance that thesc new
configurations are not reducible to aspects of legislation is no longer a factual element, but is solely a technical
element. The ceniral point then appears to be this concept: whether an antigquated deference to technical
construction must extend to a point where the actual impotence of elements defined by legislation for offering new
requirements originating from the economic and social context can be asceriained.

Within the domain which is under discussion, o significant reworking of trafatitiously accepted concepts
and models has been occurring for an extended period of time, and the author wishes fo regard the ruling under
discussion as an occurrence within this general reworking.

One of the first symploms of inadequacy of the traditional model of violencc-defect of consent arises from
the theory which has attempted to define vis compulsiva as the otigin of a transaction.” The cosrectness or
incorrectness of this apinion does not concern us, but it is indispensable to ohserve that, with this opinion, there was
a quest for a new technical construction, especially with the intent of more extensive specific applications, while
jurisprudence has offered an implicit confirmation in situations where it has occasionally declared transactions to be
invalid because it was concluded thal vioience had introduced a defect of origin which surpasses a defect of
consent,™ or in situations where, in order to deny the ...[IHegible]... of threats upon the causal aspect of a
transactioo , jurisprudence has relied upon the concept of reasons for being able to rely upon their normal
irrelevance.®”

Attempts to ascertin vialence-defects of consent in situations whese there is no immediate and direct
connection but only a mediated and indirect connection between an approved tunsaction and threats which have
been applied can likewise be placed within the same context of reworking and especially expansion of the rormative
framework for violence. Indeed, meninl violence has been recognized in a specific situation where the victim of
threats had adopted & sales contract for the purpose of obtaining 2 sum of money which had been sought from him
under threats of death. In situations where ...[Ilegible]... it is possible to observe that the connection between two
transactions (a pre-established sales confract and payment of a requested amount of money) is not only a legai
connection but a practical connection, in the sense that the traditionat technical concept of a causal nexss, which, as
is known, must direcily kink threats to the {ransaction which a person conveying threats js seeking to obtain, ig
absent.™® I other words, when a pre-established sales agreement is regarded as defective on account of by violerice
and when adoption of an agreement has not actually been directly related to a threat fram a perpetrator of violence,
the result is expansion of the mode! for the causal nexus, which is traditionally considered in the sense that a threat
must exist for the precise purpose of compelling a victim to adopt the specific agreement which is being
impugned.{“}

Thus, it also appears to the author that the concept of the legal refevance of violence perpetrated in
relations with a legal entity™® is situated outside the tradifional framework, along with another opinion whereby a
threat wielded against a represenfative’s person or property must not be regarded in the same manner in which it is
{egislatively defined (Article 1436, previously cited) when the respective threat is directed toward an externat person
but is likewise directed foward the person or propesty of an individual who is being represented, and Likewise in
terms of legal consequences which inevitably originate from tlis renewed formulation “%
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When hearings commenced, the Defendant responded by denying that the sale had occurred under the ferms alleged by
the Piaintiff. He objected that the price which had besn paid was higher than the current price at the time of the agreement, that
evidence of the alleged threats did not exist, and, moreover, that legal action was subject to a period of limitation.

This revision and others confirm the limits of current standards for vielence—defect of consent, and they
confirm that “the majority of limitations which the law places upon the relevance of violetice appear to have been
adopted more from supine respect for historical tradition than from an actual need to deny any forms of protection to
excessively timid and fearful persons,”*%

It is afso necessary to align our hypothesis of violence by the Mafta with the current widespread trend
toward redefining vis compuisiva: in other words, the hypothesis whereby violence is not configured by an explicit
threat of wrongfil and severe harm nor by an implicit threat of precise and definite barm (because the content of a
reprisal by the Mafia cannot be easity imagined with extreme precision) but by the characteristically gangster-like
behavior of individuals who funciion according to specific environmental circumstances and customs which must be
recognized with respect to seuthern Italian regions, for the obvious purpose of asserting the Mafia's notorious
influence (and of definitively ensuring that their wishes shall prevail at any cost). It is obvious that not every
process of adopting contracts where members of the Mafia may be parties must therefore solely be regarded as being
voidable on account of violence, but only processes where, as in this particular situation, it may be reasonably
allowable, on the basis of objective circumstances, to presume superitnposition of the wishes of a member of the
Mafta upan the wishes of a party who is alleged to have been threatened.

The elasticity of the model for violence—defects of consent becomes obvious at the point whers legal
relevance is atiributed to behavior which is genericaily characterized as “gangster-fike,” .. .[Tllegible].., somewhat
more specific with reference to general environmental conditions and social customs.

Tt is precisely at this juncture that it becomes necessary to draw conclusions from the previously completed
discussion.

On one hand, the impossibility of tracing violence by the Mafia to certain concepts which are situated on
the boundaries of violence—defects of consent has been observed, but, on the other hand, analogous siructural
qualities in terms of viofence by the Mafia and pofitical violence have been observed.

With connection of these two aspects according to a more fundamentally structural profile, the intent is o
demonstrate that a new approach exists for concretely articulating violence —defects of consemt, and it is precisely
this approach wlhich is characterfxed by pre-existence of general environmental conditions which can be regarded as
intimidation and psychological obstruction emanating from an extensive group of persons.

On one band, tlse inadequacy of current elements of legislation which encounter an insuperable limit in the
technical siruciure of institutions has likewise been observed within certain doctrinal nnd jurisprudential
perspectives; on the otber hand, a series of remedial measures for so many requirements of a social nature for which
it would otherwise have been fmpossible possible to adopt measures “juridically” is nevertheless epparently needed.
In this sense, the author has also sought greafer attention on the part of jurists to the results of sociological research.
According to the author’s perspective concerning violence by the Mafta, sociological research can allow a technical
context to be developed for threatened harm.

As it is possible to recognize, threatened liarm, in accordance with Article 1435 must be “wrongfuf and
severe,”

For the author’s purposes, no particular problems arise in terms of the wrongfui nature of the previousiy
cited harm, while complications of this kind appear to satisfy the other requirement concerning severity of harm. In
this regard, it would be passible to inquire which elements of evaluation allow a judge and, more generally, other
interpreters to regard haim as severe when it is not explicitly threatened by a perpetrator of violence and is not
imagined in a precise and definite manner by the victim because it is not easy to anticipate the content of a reprisal
by the Malia with specific accuracy.
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Upon comptetion of consultations pertaining to the market value of lhe disputed property and upon acquisition of verbal
evidence requested by the parlies, the case was scheduled for a decision in a hearing before a judicial panel on January 28, 1872,
while the parties’ attorneys confinued with the arguments which had been respectively stated and transcribed initially.

The severity of harm in this specific situation possesses an initial reference point in the concern which was
inherently displayed by the framers of penal legislation when special standards were being adopied for so-called
members of the Malia: by establishing certain provisions pertaining to “indications of belonging to criminal
organizations” {Article 1), Statute Number 575, enacted on May 31, 1965, indeed reterred explicitly to the prior
Statute Number 1423, enacted on December 27, 1956, which contains preventive measures pertajning fo persons
who are dangerous to safety and to public authorities.

The formula adapted by Article 1 of the previously cited Statute Number 575 in 1965 is undoubtedly
generic: moreover, referring to “indications of belonging to criminal organizations,” without specifying what a
criminal arganization may constitute or shoutd be regarded as constitutes an approximation which provides a basis
for serious perplexities of a technical nature within the context of n field, such as the field of criiminal law, which is
inspired by particular needs, including, in particular, the need to contain the authority of applying criminal sanctions
lato sensu.

The author wishes o ontline two observations concerning this point: above all, it should be noted that the
same generic intuition which most private individuals possess concerning the phenomenon of the Mafia acquires a
comparable but especially legal relevance within a statutory formula, and, in the second instance, insofar as the
explicit reference within Statute Number 575 from 1965 to prior [eggislation conceming deterrent measures for
persons who are considered dangerous, the special dangerausness which the law presumes {o be inherent to so-called
members of the Malia has been confirmed at the very least,

Apart from observed indications for evaluating “severity of harm" which can be derived from positive
elements of this kind, it is possible for other indications o be obtained by means of sociological research which has
been referred to in muliiple inslances. From sociological research, the author shall subsequently o ffer 2 summary of
only the aspects which most significantly converge in the direction of a technical configuration of severe harm and,
more generally, mental violence.

This research has demonsimted that most persons possess a concept of the Mafia as a centralized
association for criminal activity, which is stricily governed by initiation rites and rules. Nevertheiess, when it is
possible to set aside the difffculiy which anyone encounters in situations where defining the Mafia is being
proposed, it is perhaps more important to the author’s purpnses to observe how anyone, especially in Sicily, can
recognize individuals who ore said to be membess of the Mafia, not because they are members of a secret sect
{otherwise, it would be entirely the opposite of secret) but because they behave in a specific
manner, namely in the manner of the Mafia. In that sense, it is truly significant that, according to one current in
sociology, the word “Mafia™ can be used in an alternative form fo (he expression “Maffa-like bebavior,” because it
definitively identifies a precise modus operandi. This is the point where the refationship between the Mafia and
violence requires particular scrutiny. Tt is affirmed that “a man of honor, a member of the Mafia who ensures that he
is respected, avenges any disparagement directed at his personality by using his own power... and, in most
instances, doing so signifies use of violence.” For this purpose, a member of the Mafia creates a so-called cosca
[Mafia cell}: “this expression is understoed to signify the namowest clientele which depends upon him and consists
of a certain number of violent persons who shall spare » Mafin leader from being obliged to commit violence
personatly.” This circumstance likewise signifies—and it is possible to recall the ruling which is being examined-—
that leaders within the Mafia do not possess & need 1o impose their will by substantively relying upon physical
violence. Usually, “it is suflicient to render other persons aware of this extreme possibility, "2

Refraining from committing violence personslly is cited as an important componend of the so-called
legitimation of leaders within Maffa. This situation becomes possible through formation of a Mafia ceil, namely on
the basis of a leader’s dependeoce upon his followers or “associates,” Accotding to the strength of a leader™s
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Grounds; Whereas no disagreement exists conceming the Plaintiifs standing on account of his being the heir of his father, Carlo
Puleo, it is to be cbserved that the Plaintiff has impugned a sale of properly which his own father had approved by means of a
private agreement adopled on June 5, 1853, which was recorded as a notarial instrument on July 25, 1953 by Notary Gianni, and
that he has claimed that {he agreemant was adopted under biatantly onerous lerms and without voluniary consent as a result of

“nomea” [reputation], this reputation shall be sufficient to a greater extent for obtaining “acceptance of a judgment,
a request for paymenis, or & stipulated price:™ the reference fo the influence of the Mafia’s environment at a legal
level is obvious.

It has been stated that the Mafia exists as 2 parasitic form of intermediation which is interpased by means
of violence between ownership and labor, between production and consumption, or between citizens and the
Government.

This awareness has elevated the Court of Palermo’s ruling to a specific legal principle, thereby
transcending the [Mllegible]... reference to “persons’ age, sex, and condition.”

Sitvio Mazzarese
Fellow of the Institute for Privaie Law
at the University of Palermo
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savere lhreats and demands directsd at the parficipating selier by a cerlain Antoning Matranga, who was a notorious and influental
Mafia jeader who wielded his authority during that period within the area which was {he location of lhe proparty which was being
sold,

Moreover, the Plainfiffl has steted that conditions involving infimidation had continued unfil Qctaber, 965, or untit the
poeriod when the press had reporled lhe arrest of Angelo Malranga, the brother and successor of Antonino Maltranga, who had
remalned untraceabla since {963 because he had been charged with axtremely serfous crimes during Lha course of efforis by lhe
police subsequent to the Claculli massacre.

This Jawsuit was deemed admissible bacause faclual and legal conditions defined by Article 1434 and subsequent articles
of lhe Clvil Code for cancellalion of contracls had existed.

Indeed, it is ordinarily recognized that contractual intent can be regarded as having originated from coercion when, as a
result of a threat of wrongfut harm, the freedom to adopt decisions which must underly adoption of confracts has been altered with
immediate and direct causation.

It Is precisely when the voliional process is confronted by an allemative which does not allow any cutcome other than one
of choosing between adopiion of a coniract under those terms and a risk of incuering threatened parsonat hamm or harm to one's
property, whereby the consent which is fo be given shall not be an expression of free decisions but the resuft of an cpinion
concetning an obligatory choice for the person adopting a contract, who may consider i preferable fo accade to adoption of the
respective confract, inasmuch as dolng so represents a lesser adversity in comparison with considerably more severe harm which
has beaen (hreatened.

Because violence acquires legal relevance for purposes portaining to cancellation of the agreement, It is necessary for the
threat to possess the characterislics Indicated by Article 1435 of Lhe Civil Cede and for the threalened harm lo be illegitimale, and, in
the situalion whese a threat is conveyed by a third person, it is sti#f necessary, in the opinion of the Panel of Judges, for the other
party lo have nonetheless obtained an cbjeclive edvantage as a result, even Lhough this parly may have dene so in good feith and
wilhout knowiedge of any violence.

In the situation which Is being scrutinized, where violence threatened by a third party was inferred, the aforementioned
conditions are undoubtedly present.

It is indispulable, above al, that Antonino Matranga, to whom intimidating action was atiribuled, would be the contermptible
and dangerous person whom daily issues of the local prass which were Introduced by the Plainliff repeatedly described as a
notorious and exiremely infiuential member of the Mafia in westem Palenmo {San Loranzo-Resuttana}, who was prosecuted for
aggravated criminal assodietion, who belonged lo one of the Mafia clans which rampaged wilhin the cify unti the Ciaculii messacre,
who angaged in unlawfu! speculation involving suilable areas for conslruction, among olher aclivities, and who was subsequently
slain in Milan on Apri{ 30, 1971 at the hands of a killer.

[Antaning] Malranga's particular nalure and slatus as a criminai, tha atiributes of these Individuals' modus operandi, which
are distinguished by habitual use of abuse and violence, lhe dread which they inspire wilh lhe severity of thair “wamings” and
“punishmants,” which are usually inflicted upon persons who may have sought fo reject their demands, their special abifity, by one
mesns of analher, o circumnavigate and to eliminate evidence of crimes which are commilted, while knowing how 1o echieve
impunity are all aspects of wel-known cngaing experience during prior years, and, hence, the fact that the Plainliil was not able to
ofier diract evidence of severe lhreats and demands which his {ather had exportenced in 1953 does not prodiice any surprise, nar
can it constitule a valid reason for a prior exclusion of the existence of inferred violence. In this instance, in the same manner as
that which generally occurs in judicial investigations conceming untawfut aclivilies by similar persons, if is necessary lo proceed by
iogical connaction of the indications which are acquired and by evatualng them on the basis of cusiomary behavior within Lhis
enyironment,

In this manner, when it is considered Lhat violence which produces consent has been specifically ciled as coercion for
adaption of a sale agreement under ferms which are undesirable and extremely disadvantageous for the seller, it is certainly
necessary 1o reject the Defendent’s inference, which, moraover, has not been proved, whereby [Antonino} Malrenga would have
intarvened end would have acted at the request of the Plaintif's father and according o his interests, whereupon he wouid have
aliained particulardy favorable tarms in his capacily as an intermediary for the Piainfiff's father.

indeed, the oppasile haa been praved by testimony from the wilness Paclo Vitale, who specified that he had initlated
negotiatons conceming a sale with Mr. Puleo himsalf on behalf of {Antonino} Matranga, who had expressed personal interestin
purchasing {lhe property}.

Mareover, there cen be no doubt that the decision to build a efinic which was subsequently implemented by the Defendant
upen lhe site in queslion, with consideration of the significant financial commitment which doing so would involve, necessarily
originaled from mature refiection and careful evaluation, and it is cerlainly necessary lo exclude the possibility that Lhis decision
could heve arisen in a sponlaneous manner as a fesuft of an unioreseen offer to sell, which was presented by a middleman who
would have been [Antonino] Malranga according Lo Lhe Defendant’s perspective.

{tis therafore highly plausible that [Antonino} Matranga became interested in seeking a construction site precisely at the
request of the Dafendant, who , azeording to that which wag statad wilhin the context of official cross-examination, had previeusly
known Malranga as a client on ascount of his awn medical profession and that he would have obviously been familiar with the
residential nature and desirability of lhe respectiva arsa which was sullable for specific construction developmenl and had been
advanlageously allacated o plenned construction.
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This form of behavior was wholly normal for a person wishing to purchase, and it does not likewlse or necessarily imply
awareness of [Anloninc] Matranga's fear-inspiring personality, nor intentions of benefit ingfrom it, to such an extent that the Plaintifl
did not infer anything and that nothing has emerged from information acquired during these proceedings.

Moreaver, it is nevertheless cerlain thai, for reasons which have remained obscure and which are not relevant in any
instance, [Antonino} Mairanga employed evary...
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FOOTNOTES

1. TIn relation (o docirine, it is possible to consult GRAZIANI, dppunti suf reqinsita della estrinsecits del “meius,” note for the
December 29, 1960 decision concaming vic. Urbe, N.S.T., in Dir. Eccl, 1961, I1, p. 389, and, in general, o consider prevalent theories in civil
luw and eriminal law where the concept of means of perpetrating violence is intuduced or described: namely FUNATOLL, Teoria della violenza
nel negozi guiridici, Rome, 1827, p. 22, and ANTOLISEL Manuale di divitio penale. parie speciale, I, Milan, 1966, p. 114.

Prevalent jurisprudence either refers explicitly to so-cailed metns ab extrinneco or to the opposite concept, metus ab fitrinsece
{ Court of Cassation, Section I, January 9, 1971 decision, Number 14 in Mass. giust. civ., 1971, 9. 7; November 21, 1944 decisian by the Bari
Court of Appsais, in Rep. Fore ital., 1943, “Obligations and Contracts™ section, Nuntber 61; L' Aquila Court of Appeats’ August 3, 1959
decision, in Mass. giust. eiv., 1959, p. 14; Court of Cassation, S2ction T, Octoher 20, 1961 decision, fvi 1961, p. 128, etc.; or, even with exclusion
of the possibility that explicit indication of threatened harm by a perpatrator of violence may be required, generic allusions to lirture harm are
considered sufficient {bence, the Court of Cassation’s Dacember 18, 1952 decision, Number 32446, in Fors ftaf,, 1953, 1, p. 662); or, Lasty, it
refers to overwhelming externalization of an individual's wishes (a8 in he Febriary 5, 1985 decision by the Florence Court of Appeals in Rep.
gitr. civ., 1955, “Obligations and Cautracls™ section, Number 691: the Count of Rome’s Janmary 22, 1962 decision, Number 1%, /4, previousty
cited heading).

Cerlain authors have expressed concern with modifying the requirement pertaining to the extrinsic pature of violence by maintzining
that this requirement likewise exists in implicit terms: hence, DISTASO, { conratei in generale, Vol. 1, Turn, pp. 169-172; CRISCUOLL,
Vialenza fivica ¢ violenza movale in Riv. dir.civ., 1970, p. [Illegible]...; CARRES], La wolenza nel controtei tn Riv. trim. dir. e [epible] efv.,
1962, p. 414,

In certain instances, jurisprodence hias offered indications of depatture from the malleable requirsment for “explicitness” of threats,
alheit without ranscending the precondition of extrinsic manifestation of activities or inlentions by a person who canveys threats {Court of
Cassalion’s December 38, 1952 decision, Mumber 32446, in Fore ffal., 1953, p. [Jllegible}... Covrt of Cassation’s December $2, 1933 decision,
Number 3687 in Gfuse. Civ., 1953, p. 3416,

2. Court of Cassalion, Criminal Division, Section 1, October &, 1970 decision, in Giwr. fal,, 1975, 11, p. 104,

3. Coum of Cassation, Criminal Division, Seation L Tune 26, 1970 decision, in Giur. fal, 1971, T, p. 105.

4. A. MARUCCI, Le mivwre giurisdizionale di prevenzione penale ¢ 'uppartenenza ad assecigzioni stgfiese, To the canlmary, it is
significant that the notations heing cited orginaied from an Alternats General Prosecutor within the Court of Cassation.

5. ANTOLISEL, Manuale di diritto penafe, citation, pp. 116 and 117, anil subsequent pages; PETROCELLI, Fiofenza e frode, in Riv.
pen., 1928, which has now been reproduced within Saggi df diritto penale, p. 177 7nd subsequent pages.

6, Nevertheless, revision of the concept and of the structure of violence in legal ransactions can be regarded, Jato sensu, as having
hegun with Roman faw, where violence, as is known, was regarded initially as a crime and then, through judges” efforts, as a defect of consent
which possessed its own autonomous relevance within civil law. This mode of development continved thereafter in Intermediate law, with
specific reference t determining Hmits within which relevance may he atributable to vielence (In terms of this historical-critical investigation, it
is possible Lo consuit: CRISCUOLI, Fiolenza fisica e violenza morale, op. cit., pp. $54-15%; MENGON], “Metus causam dans.” ¢ "metis
fncidens " in Rév, dir.camm., 1952, 1, pp. 20-24; and CANDIAN, dspetti delle violenza worale come atta che invalida if consenso, in Dir, Fall.,
1951, 1, pp. 173-174, cic.).

The principal codifications during the eighteentl and ninsteenth centuries were siguilicantly inllvenced by late Roman law, with the
incvilable limits which this form of influehce involved; evidence which is not recent consists of he introduction 1o Article 1438 wilhin the
current Civil Code in relation to threatened assertion of rights, which bad beea disregarded as a possibility by he 1865 Civil Code but was
pramptly identified within doctrine {ln all instances, it is possible to consult CORSARQ, La minaccla di fave valere um dirifto, In Riv. dir. civ.,
1971, pp. 467-472).

Aler the 1942 Civil Code, rethinking and reconsideration were not absent, however, especially in reference to atiributes which
violence must display and in referenco to ¢riteria for evaluation by judges: in this inswance, Santoro Passarelli articubsted a fornuls which has
gained extensive aceeplance doctrinally, namely the formuiz wheseby the relevance of viotence must be cvaluated according to “carefully
considered objective criteria” {SANTORO PASSARELL], Doftrine genaroli dal divitto civile, Naples, 1971, p. 1673,

7. The limits of cumrent legislation are discussed by CARRESL La viofenza nef confratti, op, cit., p. 417 and by CRISCUOLI,
Violeniza fisica e violenza movele, op. cit, p. 154,

8. A ruling by the Bari Court of Appeals, on July 19, 1926, in Rep. Foro ital, 1926, “Obligations and contragts” section, Number 70
ienied that violence in a techirical sense would be invelved under circumsianees where consent was given in the pressnce of cerlain general
environnental conditions.

9. Courl of Naples, June 23, 1947 decision in Div. & giur., 1947, p. 159; Court of Bologna, Febmary 26, 1952 decision in Tem, 1952,
p. 355; Rowne Court of Appeals, November 7, 1952 decision in Giwst. civ,, 1953, p. 142; Court of Cassation May 5, 1953 decision, Section 11,
Number 1264, in Fore amm., 1955, 1, 1, 9%; Court of Cassation Oclober 8, 1954 decision, Section IT, Number 3464 in Giurital, 1955,1 1, p.
995; Botogna Court of Appeals Fanvary 28, 1956 decision, in Mass. Giust. Civ., 1956, p. 5; Caltanisserm Court of Appeals, March 16, 1956
decision in Masy. Giust. civ., 1956, p, 10; Florence Conrt of Appsals Apri! 20, 1956 decision in Rep. ginst. civ, 19537, “Obligations and
Contracls™ seetion, Nutnber 736; Coust of Cagsation June 10, 1957 decigion, Section II, Number 2154, in Mass. Ginst. ¢iv., 1957, p. 838; Court af’
Brescia March 1, 1956 decigion in Fore g, 1957, 1, p. 1; Dologna Courl of Appeals December 22, 1958 decision in Mass, Ginst, civ, 1958, p.
34; Cgurt of Cassation March 21, 1963 decision, Section [, Number 697, in Giur.frad,, 1263, L1, p. 853.

10. Palitical violence was specifically considered by: SANTORQ PASSARELLL, Fiolenza e ammullamenio del coatratio in Dir. ¢
ginr., 1947, p. 160, COTTINQ, Violenza private e violenza politica, it Fare pad., 1950, p. 1145; CANDIAN, Aspetd della violenza morale come
atte che arvalida if consenso, in Dir, fzil,, 1951, L, p. 171, JEMOLO, “Mefus ab intrinsecs,” in Givr: ltod., 1963, 1, 1, p. 838,
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The importance of this concept has also emerged in consideralion of general theories conteming contracts; hence,
SCOGNAMIGLIO, Contratti in generale, m Trattato di divitte civile, edited by Grogse and Sanloro Passarelli, Milan, 1966, p. 33; MESSINEQ,
It contratio i genere, VOL. I, Milan, 1572, p. 367; DISTASO, { conrrari in generale, vp. cit., p. 194 and subsequent pages.

11. Indeed. in a decision rendered by the Venice Caurt of Appeals on October 18, 1956, which is reporied within OIANNATTASIO,
Rassegna di giwrisprudenza sul codice civile, edited by Nicald and Stella [lilegibls}. .., inder Article 1434, Milan, 1970, itis stated that “the
mere foar of reprisals which easily arose smaong citizens during the [ascist era in relatios to rejection of requests from the ruling party or from its
leadership bodies cannot, on a basis of violence, invalidate legal lransactions completed with the fascist party or with its leadcrship which may
have requested or sought thesc transactions..,™

The Bologna Court of Appet expressed itself in the same conimdictory terms on December 22, 1958, in Mags, Giust civ., 1958, 34, a5
did the Courr of Cassation’s March 21, 1963 decision, Section I, Number 697, in Giur. ital, 1963, [Dlegible}... p. 858, whera it was initially
observed that the [Hlegible]... fear of reprisals developing within sitizens’ minds during the fscist dictatorship in relation ta rejection of requests
from the ruling party or frem its leadership bodies, “could certainly” influence developient of an individual’s intentions, although it cannot
provide grounds per se for voiding contracts, inasnuch as it is necessary for fear to have been caused by a specific persan who actually empioyed
violence or threats.

A June 10, 1957 decision by the Court of Cassation, Ssetion IT, Number 2154, which was reparted in Mass. Ginst. eiv., 1957, p, 838,
alsa descends into the same logical incongreency: in this decision, thers is a reference, nevertheless, to an objective stalo of circumstances {and
not, therefore, o pure subjective imagination)} and to exteraal intrusions into an individual’s mind and consciousness {which counsisted of certain
requests from components of the fascist party to consent to nothing less than a donation), and it was concluded nonetheless that the citcumstances
being invoked could not provide grounds for veiding 4 transaction becuuse, in that particular inslence, it would be nocessary for fear to originate
fron a clearly defined individual who was employing viclence or threats,

12. A.C. IBMOLO, “Metis ab intrinseca,” op. cit., 1. {Tllegible} can be consulted.

13. A.C.IJEMOLO, op. uit. cit., pp. 859-860.

14. Cansult the Court of Cassation’s June 10, 1957 decision, Section I, Number 2154, ix Mass. Giust. Civ.,, 1957, p. 838; Bologna
Court of Appaals decision, December 22, 1958, in Musy. Ginst. civ. 1958, p. 34; the Court of Cassation’s March 21, 1963 decision, Section I,
Number 657 in Giur ial, 1963, 1, 1, 838; the Turia Courl of Appeats’ December 9, 1965 decision in Foro pad,, 1969, L, 69, elc., elc.

15. Thisis the viewpoint which was largely adopted by jurisprudence in the previously cited decisions involving denials and (peshaps
wills some confusion), while also being cited within a partion of iegal theory: DISTASO, Contrarti in generale, op. cit, Vol, [, p. 200,
TORRENTE, Mannale di divitto private, Milan, 1965, p. 165, nevertheless considered the staie of iind cavsed by a simation of necessity or
danger in this manner, atd GIORDANO, Iz tema df viclkenza worale ¢ di sfiuftemenio di uno state di pericolo, in Riv. dir. conon., 1954, 11, p. 60,
proceeded similarly.

16. Hence, in CANDIAN, Aspetti defia violenza morule come aite cle fnvalida if consensp, op. cit, p. 172,

17, SANTORO PASSARELL), Fielenza ¢ aunullamenta del contratia, op. cit., pp. $61-162, appears to ofler similar opiniatis in
relerance to Case Number 1255 from the Court of Naples, on June 25, 1947, in an introduction 10 the previousty cited nate.

18. This rebutial was nonetheless limited to certain specific cases. This canclusion appears to emerge from FORMICA, Vizi della
valonta: vielenza, in Riv. dir. civ 1958, II, pp. 5i-536.

19. Mote 17 heretofore shoudd be cansulted,

20. On ane hand, it ias been arpyed, for exampls, that, is sirations where an individual has decided upon a cantract aecording toa
requiest for services originating from other individuals who were different from Lhe other party, it would be situated outside the context of
violence {Conrt of Brescia, fanuary 12, 1953 decision in Riv. dir, comm., 1953, 11, p. 386} On the other hand, mental violence was idontified in
rejection of a loan obtained with a threat to deny a favarable signature which was required on the basis of prior comnsitments, nolwilhstanding the
fact that benefits were obtained from: the need which the creditor fuced in terms of the alorementioned signature, in order to be able to respond to
& imminest expiration (Court of Casaatian's May 23, 1946 decision, Number 644, in Rep. Foro jtal, 1946, “Obligations and Contracts” rection,
Numbeir 44},

21, Hence, e Courl of Cassation’s Octeber 3, 1956 decision, Section i, Number 3795, in Mass. ginst. efv., 1936, 1288, whera thers
aro generic references to objective situations involving danger; Court of Cassation decision, Section 11, May 24, 1961, Number 1232, in Mess.
Giust. clv,, 1961, p. 533, and Coust of Cassation decision, Sestion 10, Murch 24, 1966, Number 784, in Mass. giust, ofv., 1966, Number 447.
Both decisious pertain to exclusion of standards concerning vislenee from the concept of a mere state of need, alihough there is no specific
conceptual demarcation.

2. The author shall rafrain fram restating the problem, which has been transcended in his opinion, of whether the two hypathetical
situarions under consideration constitute a defect of consent i each inslance or whether anly mental violence constinues a defect of consenl. The
asuthar shatl therefore refer to the analysis offered by GIORDANO, In fema di violenza morale ¢ d Sruttamento df wio stata di pericolo, op. cit,
pp. 56 and subsequent pages.

23. Tt is appropriate to conmult: TRIMARCH], Fstituzioni di divifte privato, Milan, 1973, pp. 183-184; SELETT], Stose oi neeessiti e
viglenza morale, it Riv. dir. comm., 1920, IL, p. 522; BARASSL, Teoria genvrole delle obbligazioni, Vol. 11, Mitan, 1965, op. 442449,
MIRABELLL Lg rescissione del contratfo, Mapies, 1951, pp. 160 and subsequeni pages.

24. With respecl to (he fatter point, il would initially appear possible to intoduce an abssrvation to the contrary, namely that a
person's acts instead of merely natural circumastances ean be the sowrce of a state of necessily. This ohservation is correct, but, for our purposes,
it becomes inapplicable at the point whers i is specified that & human sct, becauss it may have created  siluation constiting & siate of necessity
canol have been directed toward extracting consent but is Himited o heing the source of this abjeetive state (BETTI, Teoria generale del negozio
ghuridico, Turin, 1950, p. 454, appears to have adopted a similar oricntation).
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25. In CANDIAN, Aspeifi defla violenza worale come atio che invalida il consense, op. cit, page 173, it is possible to cncounter &
reference to an “obvious connection with Roman sources withii our legal systom, where visible traces of the positive series of prmweiples have
beeit kel wilhin the area of mental violence... so thal an interpreter must take themn inte avcount,” and the worthy author takes them info aceount
to such an extenl, pp. 173-176, that he amives at the conclusion that the Corpus Juris and the 1942 Civil Code subsantizlly exist upon the same
plane and, insofar as so-called political violence cannat be definitely included within the Corpus furds, it cannot be included wilbin the other
source {Consult p. 176).

26, TRABUCCHI, “Violenee™ category, in Nuovo Dig, itel., X0, p. 1060, Note 3: FUNAIQLY, L'erronea credenza defla violenza
morale influisce suil validité det negozie ghwridico? in Scrii minori, Milan, 1961, p. 219; DISTASO, Connarti in generale, op. cit., p. 178,

27. SALVATORELLI MIRA, Staria o Tradia nel pevied fascista, Tuzin, 1964, and R, BATTAGLIA, Storia della resistenza taliana,
Turin, 1964, should be consulted far histerical and sociclogical rasearch.

28. FUNAIOLL, ep. ult, cit., pp. 219-226.

29. TRABUCCHI, op. wft. cff., page 1061, Note 3.

30. DEMOGUE, Tvaifé des obligations, Peris, 1923, Nummber 314; DE RUGGERO, Istituziani df diritto civile, Messina, 1929, Vol. I,
p. 250,

31. Jurisprudence is consistent in this regand; the Court of Cassation’s January 28, 1960 decision, Scction I, Number 102, in Auss.
giust. civ., 1960, p. 41; Court of Cassation's July 15, 1964 decision, Section |, Number 1912, in Muss. giust. efv., 1964, 860; Court of Cassation’s
Tanuary 27, 1968 decisicn, Section I, Number 274, in Moss. giust, civ., {lllegible]..., 133; the Court of Cassation’s May 9, 1972 decision,
Combined Sections, Number 1402, in Mass. giust. civ, 1972, p, 761,

32. It is appropriate to consult CRISCUOLL Vielenza fision ¢ vielenza wmovale, [Wegible]..., where reasons which require batter
characierization of the concept of physical violence are indicated.

33. It is appropriate in every instance to consult the clear obscrvations of CARNELLUTTI, Captazione del testamento e indegnitd o
steeeedere, in Riv, div, oiw.. [Hegible]..., p. 1 and mbeeguent puges.

34. Likewise for every instance, GIORDAMNO, In fema di violenza morale & di sfrutfamento di tino stato df pericole, in Riv. dir.
comnr, [[llegibla], 11, p. 64,

35. The Court of Milun’s August 8, 950 decision in Ginr, ftal , 1950, 1, 2, p. 645; the Milan Court of Appeals’ July 20, 1951 decision,
in Fare pad., 1951, 1, 1056.

16, Only FUNATOLIL, La teoria delfa violenza nei negori givridict, op. cit. p. 29 and suhsequent pages. denied the logical
coufigurability of incidental violence, and he maiulained that violence either determines consent or does not defermine it, and that L is ooly
possible o speak of a defect of consent in the first instance. Prevalent doctrine, including, for all purposes, MENGONI, "Metns causan dans, " e
“AMetus incidens, ™ op. cit,. pp. 20-29, offers an opposite apinion.

37, In relation o voidalifity of transactions, there are RESCIONO, Munuale def diritio private italians, Naples, 1973, p. 283,
ALLARA, Lu teoria generale del contratto, Turin, 1935, p. 204; MIRABELLY, Def contraiti iu generale, in Comit. def cod. civ., Turin, 1967,
pp- 496-57, elc,

Tn contrast, with respect to compensation for damages and, hence, for anatogous application of Article 1440, whicl was wrillen in
relation o incidental fraud, it is possible to cite: CARNELIUTTY, Responsabilits nella jormazione del contratty, in Foro ital., 1923, 1, pp. 603
and subsequent papes; STOLFL, Teoria del neyozio giuridico, Padua, 1961, p. 157, Nete |5 FEDELE, Libro delle obbligazioni, Vol. T, pp. 732
and subsequent pages, it Comm. cod. ¢iv, under the supervision of I’ Amelio and Finzi, Florence, 1948; TEQFILATO, Appunt in tema i
viailenza movale per minaccia di fare valere un proprio diritfo, n Giwr. Compl. Cass. Civ.d, 1931, I, sunumary, pp. 313-313; elc.

38. The same observations can be cbtained nat only from the two rulings cited within u prior note (32) but from the fact diat
chamcterizing violence as a sole determining factor for 2 contract is not a coxstam preoccupation withia jurisprudential rufings pertaining to
violence: as in the Palermo Courl of Appeals” February 23, 1943 decision, in Fore sic., 1945, p. 75; the Court of Cassation™s February 18, 1967
decision, Section §, Number 397, in Mass. givs. civ,, 1567, 210

39. 1t is possible to add MENGONT's observation in “Mefus causam dans” e “miefus incidens, "op. cit., p.28, according lo which
Arliole 1440, which was drafied in refation w incidental fraud, and Article 1432, which was dralted in refation to maintenance of rectified
contracts (and, as a result: incitental error) are exceptional standards and, 45 such, are subjest to prohibition of analogies, as referred Lo within
Article 14 of the prefiminary provision.

40. This is the exemplifcation provided by CARIOTA FERRARA, 17 negozio giuridico nel diritio private italiano, E.s.d., p. 560.

41, The previously cited historiographic literature (Note 27, supru) should be re-examined,

42, The most significant research which has beer completed in relation to the phenomenon of the Mafia and which has been used by
the anthor for viewpeints expressed within the text is being cifed ouce and for oll at this point: M. PANTALEONE, Anfi-mafie occasiane
mancata, Turin, 1969, and by the sama author, Mafls e droga, Turis, 1956, and Mafia e politica, Turin, 1962; 8.F. ROMANO, Storia defla
pryffa, Milan, 1964; 8. GULLO, La mafie, Palermo, 1963; D, NOVACCO, Inchiesta sulfa mafin, Mitan, 1363, F. SONDERN, La mafia oggi,
Milan, [960; H. HESS, Mafie, Milan, {973; & POMA-E. PERRONE, La wafia. Nosni e nipoti, Florence, 1971,

43, Hence, CARNELUTTY, Sistema del divitto processuale civile, Vol. 11, Padua, 1938, Number 503 and Number 508; also cited by
GIDRDANO, La minaecia di fare valers un diritto come conse di annuilamento del contraito per violenza, in Ginr. compl, Cass.civ, 1944, XV,
p. 509. Yor the opposils crientation, TRABUCCHL, I} dofe nella feori dei vizi del volere, Padua, 1937, p. 76, Note 1 can be conmlted far sll
PUOIpPOSES.

44. Hence, zecording 1o the Venice Courl of Appeals” Yamuary 19, 1948 decision, in Fore pad., 1948, 11, Column 55: according lo the
Courl’s explanation, the subjective aspect of the denation wonld be interconnected with the condition constitated by the anfinus dowandi, so that
violenee which vitiated consent would have necessurily affected the latter conditios. This formulntion, however, was impugned doctrinally by
PAVONE LA ROSA, in Nu/fita e anmullabilitd def contratto, in Riv. Trint. Dir. e prov, [legible]..., 1949, p. 439. The same jurisprudential
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orientation was recognized in the Couct of Cassation’s December 23, 1937 decision, in Fore ital., 1938, [1legible]... Column 24%, where, in a
situaticn involving datie in sofutumt oblained by mental violenee albeit for a nonexistent obligation, 2 contract was congidered to be voidas &
restslt of groundlessness and as a result of its not being voidable on account of a defect of consent.

45. Tt is appropriate to cansyit the Council of State’s decision, Section V, September 30, 1949, Number {Iliegible] i Foro pad., 1950,
on p. 387, with a nale fram REPACI, Appunti sulla pretesa nullid di dimissiont per violenza morale.

46, SCOGNAMIOLIO, Note in fema di violenza morale, in Riv. div. comnr.. 1953, 11, p. 386,

47, Hencs, DISTASO, f confrafii in gencrale, ap. cit., p. 187, and prevalent doctring, in addition. Tn (he same sense, jurisprudence is
alse cansistent: the Caurt of Cassation’s Oetober 22, 1956 decision, Section If, Number {iegible], in Mass. Giusr. e, 1956, p. 1283: Genoa
Court of Appeals’ hune 27, 1960 decision, in Rep. giust. civ., 1960, “Ohligations and contracts” category, p. 357; the Court of Cassation's Aprif
10, 1965 decisian, Nuntber 633, in Musy. Giust. civ., 1963, [llegible], ete., ete.

48. Hence, CARRES], La viclensa nei contraiti, op. €it., p. 414, and, in terws of jurisprudence, FORMICA, ¥ixf della volontd, op.
¢it., page 67, the entircty of §14 should be consulied.

49. Hence, CARRESL, op. #dt. cit. p. 417,

30. Hence, op. ¢ loc. pft. cit.

51. The statements of PIRAINO LETO, the Presiding Judge of the Court of Palenno, befors the Anti-Mafa Commission are
significant: “z definition—of the Mafia—could produce an effect contrary to the purposes which are sought by the smte concerning adoption of
deterrence measures... IF, in conlrast, we were fo offer 4 definition of a member of the Mafia, we would inevitably arrive at a restrictive process
which coutd truly render enforcement of the law more difficult on account of atmining the cbjectives whereby the law acquires its form,” (Fem
the Relaziene della Conmissions parlamentare df inchiesta sul fenomeno defla mafia, Vol. 1il, Rome, 1873, p. 458},

52, Simitarly, HESS, Mafia, op. <it., p. 94.
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m'imlﬂulll contigue} i piconoseimento pud presentere mo-’
bta, 4l gyill. dificalth & ts loro lesione risultare quind; malzo pii
1o dols }’nq!m; In queste forme secondd il parsce di aumerosi m-
di ln: !m'i {Louey 1944; Hasvy 1963 & ahiri) & mallo opportuna
Lewryu eppataziote dei nexvi doorrentl prima dellasportazione
radlfvn T‘ ghinndela o guanto meno da lara visnalizzazione pet
ulam tragitio,
W Quivats manovea, lutleyia, s qunst sempre praserva il
1w i HOIYG @u lesiohi gravi come s sezione o Jo styappamento
dally 4 non significaye di sepoln preéérvorla da lesiond, specie
o dhie !Y]: ohél particolormerte dificoltost def punto dl vistn too
2l
2. uhy Bt pot -esamfmato [ consilente teenleo di ufficio i par-
cadlils, ilokiee ihtervenio operatorio esepuito dal praf. Frorind, il
e fon tpte nol deseifverls ha mesto In rilevo: che Fisolumento
Sublon ﬂe!iu ghiandala siusef ¢ solevolmente faborioso s per fe sue
venil) Movanzs w per Yestonsione lntero-postecjort; che 1Tsola-
230 fus iidnte -det nervi ricomrenti riusc, wiavie, abbaslavzu fa-
tacall gll.¢ comptate; che provvide alfnllaccistura preventiva dei
3 Zody Vil brieriosi & venosi; che; effeituato i1 Isbopiosn Isola-
@ Jol ighlo, proveide allfaspartszione siblatale della tiroids,
rlopl  BEHES  Poste in relszione Ja descriziono della teeniea operaloria
 sond 5l Hroideclomia subfotals & la prestadone csegulta dai
Pinlpe jtivf, Flodni, con riguardo ella difigenva professionale, up:
v chiare comé # chirurgd conyenwio abbis rigeitaio 1
isogi pl'inciﬁi aupgerli della sclenza modies nob ciso paricolsre
tatforg ail abbls adotiato. la doyuts diligenzs. prolessionale,
w ali L'nitrice {pon Yausilic del suo consutents i parte} & co-
— Miutts; per contéstare cid, solo m negayee Tn validitd, senza
gazlonl,. poler fomire tuttavis argomenti validl, sibbens iascmnda it
e i'se dtimpo alla fantasia, specic alloiché afllerma che vi fu % pro-
te sl bile » sezione dl entrambi i ricorrentt, Non oltre riesce
- e Wk dndare Taltgies, aseurando. che il consvlente di ufficio
lia dilis siyglenente a anche shiarito che Uistlamento complots dol
na jo ¥ 1oty ricorrent], descritto, dovrebbe ever missio il chlrurgo
8, fd ¢ | tiparo del pericolo & sezionave guesil tronchi nervosl
i kang Hu poi osservate il consulente d'idicio che {l shirurgo ha
a3l ' dorreitamente Jusciuto fa parto posteriore dei lobi grojdad,
lme ow yon conservazione ik {al modo dells paratiroidi, come &
Sebitaey docomenttato;. dulla mancate compersa df una sindrome pe-
ricelln pircoprive o dal plsultpd di oo eseme scintipcofico dells
waie & {irotle, eségulto dopo sirca due anni dallbaterventy presso
{'Oépedale S, Camillo di Roma, i quali conseatono di rile-
& dalli varo o presenza dl ressuto tiroidep residus, abbondoome
wenrd supratnitio & sinistra,
I com- TuHavia ricords ancora i} comeulente « durente le ma-
prave: aovre di isolemento dells ghiandole e dei mervi rieorrontl,
gg@f"“j soprattutio quandu: 1 tessuti scleroticl inglobano questi nervi
Bh)‘lrﬂfc. ¢ il gozz0 st spinge: posteriormente 4 rloopridli; & stato pit
adeiiipi- vilte constatato che & possibile e laldra inevitebils s eser-
e D vlino trazioni e stiratmeénti ».
o della A questy punto i‘inclagme si pud rilenere compivia in
la proe senso sfavorevile . dell'attrice, esclidendo la responsabillth
ly) shiresge convenuto polehd deve sseludeisi 1p sua colpa
g ot wiche Iieve pell'esecnzione della prestezlons professionals
e 5 nllidotagli,
£ usalg Non appare tultavia inopporiitno, se non ltre pei \:qm«
yaguu- petezzs dell'fodagine stests, rilévare che nel-caso di sperie:
idaver & || chitytga copvenuto st & trovalo ad effrontare Lu sojo-
lottrine, sone di problemi téenicl di partlenlare difffcalth per cui,
: comungue, non doyrehbe essers tenmio a nap:mdere dak
p— Junia lnmentate dalla pazientd da luf cperats, in ocstequio
- Hltaer, 2236 codice civile dienzd citato. g
—— ln vero si {égge nella relevions poritale che IQnkervente
iona di chirurgica esegoito dal prof, Mosind ha implicato fa suly-
sione di problemi tecnici di notevole difficoltd per fe pa
9 tar- sieolarti  condizion] anatomiche flsconbvate. nellintesvento
ln, Fore

vhintrgico (porzo & stenslore lal2ro-poiteriore, duro & ade-
renis} .

E 2 consideraziont ed usservezioni. di. anzi. fatte sono ben
sufficienili a confermarlo, Del reito | fast] esdusal hanno Lre
¥altro nuordatu. che Ju Tomelre prima df @&seré sottoposia
slloperazione. chizurgica «era afetia da una forma piut

iostp grave di morbo di Basedow » in guanto presentave

ung iachicandip di- 140-130 {pulsazicni -al mivato) eccexlone
anche rispetty alla normale forma del morbo. di Aosedow.
Ptesentava inoltre una grave dispnéas» {tesle Gionfran-
ceschi Gluliana diuto chiturgo); che Pintervénlo durd eircd
due oxe, olite alle alire dob aré richieste dall'ariestesia
{teste Formenton Anonmarie, aito amesteaistn che-assistetic
ellintervenio csegulte con ipotermis), Le condizioni dellz
paziénte » Iy duraws deflinfervento gifi de solz Farniscono
apputabill. elemenli per valotme e difficoltd dovade inoon-
trurs do un primeto chirrgo the operd B.O00 casf di &-
toide, come egli ha afermato e rome & pud ken sedersli,
Mon possono porkare o Jdiverse conclusiopd 1 conseguenze
dazinose lamentate ora dalla Tomsino specie alla [onazione..
Nelaropia wslazione del -congutente tesmico di ufficie &
preso in esame © riforito {con trascrizione cul rinigrida di
vari hyand) I Jetteratupa phl apglomnats in materin od &
pwgso in Joge olie it problema defls possibile soffersnze di
ano o &i éotromh} § ricorrenti, nella chirurgia della {iroida,
pur con i molti cooirthuti dlinici e sperireentall apportat,
rimane difficile & 2ol Gncors risolto. '

Cid glusiifiea le difficolts, palesate dal consulenlo tecaico
di gficio di indivarc gupli lesioni abbiauo subito i ricop
rertl in rappoilo alla sintomatologla preseaiata dalla pa-
ziente. Cio givstifica la tlapoa, evpiessa in termini di pro-

‘babilitk e non di ceriezza, ¢he & verosimile non ¥i sla stida

ung serone complets dei mervi icorreitti ma ¢he i sia
realizzale win sofferanzy del medeslsi per écotusione o tyg.
ziohe, Sliramernito’ 0 compressione durante le mapovre chi-
rurgichs par il loro faclamento £ le manavie di tesezioife
sublotate della 1iroide, tanto {4 in prosonza dells partico-
lur: difficolts tecndche {ncontrate duraote Patto operalstio,
- Comvintonc atiche la argomentaziont del consulinte fee
nico di uificig 4 sosteghd dells fua sf: “in primo luogo 14
circogtanza che il prof. Fiorini proyvvide dllisolamento pre:
yentivo dei migorrenti per cui & poco verosimilé cho pot {§
abbia seziopati rddiritture bilaierelmente; pomo che da sof-
fetenze lamentate dalla ’J.omnma hanno fnferesyalo, comd
de accortmmnento, i oervi. ricorrentt bilaterelments; fu se.
vondo luego che 1 peralisi larfrges, specinlmenic se Bilabc-
;a]j rarnmente sona dovuio a sezlome dei fronchd necvosi.
Per gueste considefazioni le dumande attdel vamuo -
gettaie. Le spese Seguono la soocombenza. — Oneissis

TRIBUNALE Pauznmo, 7 marzo 1972 — WAScA Presidente ¢
Relatore. — Puleo Gastano - Micoloal Gioncehine.

Obbllgrziont ¢ contratti — Violenza maorale —— Ayyerii-
menti e ponizioni mimaccinte dalla mafts — Conligurs:
bilith ¢ome viokénza mornle,

Obbligazion] e cotitriitl = Violenze ‘morsle - Mancanza
di prova direita delle minacee — Pericolosity ded i
nocciamie <« Rilevsnza,

Obbligazioni e cantrbl — Vioiem fmorale ~ Prescrizlone
dell'nzione dl somidlamento — Decprrenza del eormine,

Ly particolgre nahirg e qualifiazione delingquenziafe del
mipgecipte, nofatin autoreyolissimo sgporiente dellg mafiu;
I caratferl di siffalil individui, contrasseguail dulfesercizip
ablivole detla sopraffaziond e della viojenzas la temibilith
che inatlono per la gravlrd degli « ovvertimentis e delle
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& punizioni s solifamente inflite a chi abbia vofile sof

frarsi aile loro pretese, sorio tuilf slemienfi di notorts con-

¥nie esperignza & perianio. i fullo che PoHore nom abbis
potito fordre prove drrm‘e delle gravi mlvgoee e delle
imposiziond subite, won pud costituire volide miolive per
esclugere a priotl Ja suiyiitenza Jélle dedotia violenza,
dovetidosi proceders aitraversg il collegamento logico degli
indtzl gequisiti ¢ Ie fore valutesions sulla bave del costume
artbieniale {1}

Tne difeito i una prava divefta delle minacee, da parﬁca]'are

pericofosita’ del ningcelante, non consénte dl riensre ol
mingeciato vn semplice mefus ab intrinscco wE un Hnere

F s
Pt

meraliénts pusative (2) i N

Al fird della prescrizione deil'azians di ermullommine
por plolenad wmorals, deve ritenerst che Vafficienza intintdy
frice defMiteriento del mafiose non cessa con Ja. siipi
lazione del couirdtfo ma perdura. firo o quando quest
riktanga i cipcelivione nellasercizio del suo iifecito- poters

vy
Gk ©
] L
e ot

¢ quindi in vondivione di reprimere con at di gnive riijs {l*‘n‘il:ﬁ
presagiia ogni eventuals regzione della vitttnd (3}, a0 i ¢ :

{1-9) Yiukm maﬁnsn,--v?alm pelilica e viokenza morale,

1. E necegsatin gremetices ion brove gindest del caso,

Se & oppottitia frlo fn generale, uslly spacie ristith nddirit
wra isdizpensshile per I8 novith dells vlcanlln ¢ l'originalith
della scluzione teeniéa.

Tatioys Ha esposa ¢he nel 1953 il pmpnu padre averh By
vinfo Ju frzitative per lo vendita di wx soo terrene che si o esten-
deva su Una Zoma malto ricerceta Derchi desllnels ad edilizis
Tesidinzisle,

Le*tyattative, che slaveno. per conclydersl secondo- 1 laten-
wlini ¢ gl interzss del propiletario-venditore, vennero futerrolte
dallintervenio di: sn nefodo - capomuﬁa chi serre mingegiass ak
cunché ta facends. opera di- pressione. =l vénditore con l'eser-
itare quel lipo- i hfluenia - che ¥ caratterislics & leli sogpout,
tp Induceva & concludere. Ia vendita. g favere & un poto profes-
slonista, che da quslche’ lempo 2rn in ceoa di wn terzeng sul
quale costrufre una clinica peivata.

La vendifa fu conckia a condislonl partivolammenie ancrose
per il venditore. & &l da troyare plusiificaziont solo ogll'inier
venlo iafivene & decisivo. de) uapomnb,a- pregio notavolmetits
inferiore a quelis di mereato, rinymaja dn pacte del verditore
ad ognd pordnzia per i ﬂagmwnm el grezia, ect. Bot:

Divergi annl dopo la conclusione del ¢ppfrotie, sl mawifcsts-
vano Ie condizdani pit adatte all'eserizic dell'szione di anmal-
Tomento delle vendita, I quegll anni infalif 6] apprendeya Ia
wmoree del capomalia & Pstresty del ratello,. anche jui noto me-
fiosp, in Ind modo veniva meno fo siato di pericolo ¢ di coazionz
che per lunun tapipe dvevene bmpedito ol vouditors di: (mpugnare
it conirato,

Ltapiope di° annunllaménts per violonza momle fu iniglate da)
Bgllo erede del vondifore; nessun dubbla mittuvia & stato wyane
Znto ned corsa del pludizis sulla legitinireions dall'atiors. {elr,
A oft et LML codice civils ¢ pi% specificomenpe I8 Telazione
ol eodies civile, m 694).

Il gonvenutd, reslsfenda alls domsudn delfstteic ccoopf Len
Paltro chs mella faliishecls sl poleésse confpuvars la vinlenze
wirale dovendosi ! phl partare o un semplice merwe ab biiche
seca del venditors,

H THbupnl, foeogliendo la domandn deiltore, o dichis
ralo i contratta di veadita, vizino du vivlersa govele; non he
riteouto, inoltes, i subotdinare lanmultamenio defla vendity plls
contepenza s pnyte del domvenuny dellsiivith: intioidatorde
egercitats dal tereo mefions: cld & perfettaments. conforme b
ligterpretazions dells dolirdas e defln ghuisprudenzn BiG ehe
dominanii & guali i ie] sonso indlyvidusne uba, nol dilferane
zigle frs violenza del 1eme & doto del {erzo. In pgrd case emer-

9 In l:lD‘lm.lln si vedn I sl .coneo i OGRAZIANL, .-!ppumi sl
requisite. della esirinsecitll del « tieiig », nola a_sent,. vio. Ushe,

28 dicembre 1960, N.S.T., i0 Dir eccl, 1961, If, peg. 339 ol

fn genete Ja dottripa ¢ivilistics e pinalitca domiaenti !&ddova
pongonn i concelt; o descrivopd i mérei di artuazing dells
viclenza: per toi FuRawrr, Taorfy defla wiolenen wel wagosi
pluridici, Toma, 1827, peg. 22 ¢ ARvatsel, Mopuale di diritio
pepale, parte mecia!e, Y, Milano, 1966, pag. 114,

La giwrepriodenza dominante o sf tifépisce asplicilamente ol
cosltfdotio mstuy ab S¥frinsida ¢ al smo caotcarlo 2 mefus ab
intripzeco {poM Cass., Scx. 11, 9 zennalo 1971, n 14, in Mass
glusg, ciin; 1971, 1 App. Bati, 21 novombre 1941, in Fep, Fo-
ro ital, 913 voce o Obblie & Contr », n. 613 App. LfAquils,
5 appsto 1959, in Maoss giust £iv, 1939, 14; Cass, Sez. I,
20 vitohre 1060 fvd, (961, 0008 Cass,; Sez I, LS Febbraio 19{:1.
n. 326, fvi, 1981, 128, acc.). oppure, pure eschefondp che

5i9 mecesssria la espl]cita precisizions, da parde. dali’outove del-

la violenxza, del male taingeclato, Hiiene suificients uiw gone
rica prospetiszione di mali futvri {cosl Caes., 18 dicembie 1952,

" dea Ji trovare un letreng. edifcahile:

[ ciy,, 1955, voee « Obbl, ¢ Conir, », n, 691; 'I'ib. Rome, 21 g
nade 1962, BE 'nm cit, @ 479%

: della esirineecitd della violenza ltenienda che guesls quanidi. 5

[Héibni
Wi

dn]lﬁ ﬂsulinnr.e pmue.swnll che il noto capumnﬁn el Ui !
Ty

l:l.\enw del professionivia e che Ja questi nveva micevulo e

2. Lo senlenva i eeowe mRefia wno sostanziale approvazivng

Le potevels importatiza della’ propusciz @ T sus nnxlmn[ttf
stinno nell'avere fdividusto Ie violpoza vionsle, cauea di annif
labilhd del vontraito (nrt, 1434 codize civile), in unz faiGapoly
tonereta pon rispondente al tradiziopnle schema feonica di-1d
yizip della volontd; e oib perché; usswdatinente, nel caeo QU
wulo Is minaccia non & suta a8 ostarnats al destinalads né
ertedoritzala in fatti i rappresoglis cbe abbisnd poluts: pep [
vire: di. mvyoimento; ma & Rtate riconoscluta-soltanto mel il | Bt don
pﬂrlammlo rer cost dive ciréostonzinio dl vo sosgette ntorf: R
WiBnte I tule come: capommafia. el

’\Ianor.tanw snfath lz zentenza Faccln genetico riferimento it g, (e
«grivi minsgge s e mlle o oposizion] Mltacelose s del conld 72 Jhoni
detio wioleptatore, i buona soitauza specifice che «1'atere 1H0A % el
ha poruio fomnire prove divéme: delle grayi minme. ¢ deflo Ik ‘e
posiziond subite » ¢ che manta « ing prove diratta delle datidis T
Minacce »,

It gindice ha quindi dichisrato ia sussislenza dellz viohonsa
morle sulls seortn dei yeguratl éementi ¢ lecnlci»: d). lo i
to di notoric ad aulerevole capomadiu del ima yiesonm talhed
mnnw B) la condizioni genermt df ambiesie caratierlzeste dn gy

diffuse e scuesalizzats Gmors del maliost) o une seeip <l n?
costneze objettive dalle quall & pud perd solo presumérs ol
¥ gz slala Ja ssynspposiziong dells volentk J3 @iz mln
clnate & quelta del violentaio, Fra Lafi circostanze. obfelive lﬂl
birmg g% rilbvate il prevzd motevalmente inferiore 2 gquella
mercate ¢ la rinunxda da parte del veodilors ad agnl ganii
per || pagamente del preszo. A yueste sl debbono agmungel\lh £
a) l'.‘nterwmo in un mima mooento (medinnte vp seriliug,

PG nnl del fotis cadi pmccls. d&ll’ongméﬂa ‘arteoipaziony th}i 1fion
copomsfin nel sutceisivo contratty per atta pubblics; b) ui[’nm
solo I muncale corvesyonsions tel comipensis ol vers nedlildi Anny

Jitighvie
ot
HJbin
il

i

stesso medisfore Bl uns W persend di ns[.!etto» gualn | Uillt“!#
miafba joterventio rome poguirente wels prime sipudadony ¢
non sussistevane per il venditore, al tempa della ouclogons o]
contratly, motivi paricelas che 3o inducesserd m sophasture Ji
sacTibeio- geonumicn diun contraile cunclisa a cobdlzionl e¥nin
tagriose. .

A guesia sirefua, fo schema feenico tadizionale delln, Bilim
¢la, quunhﬁr,um in tarmini di esttinsecith 1) i un male fngliedy

v, 3246, in Poro stal, 1953, I, pey, 662); appure, infine, N 1k
ferimento alla esfiinsecazione prepotente. della volonl df g -
soguetlo (tomé 5 App: Firenze, § febbmio 1955, in Rep. gl

Oualthe sutore s & premcoipsto di temperars il restieie

yache In termini implivith: cosf & DisTase, § comirdit! In )
nataig, vol [, ‘Forino, 1966, pey, 1697% it Cuscvany VY
finsa. feice & vielenzo mnmla, s Rin dir iy, 1900, pag, 1)
Caugnss, La violenza pei contratyi, in Riw, feiw. dir, 4 prw
oiv, 1962, pag 414

La plurispmdenzs ha purs; in qualche case, date segal W
dflontanaments dal réquisito plasiico della « nsphictd » dothy it
Daveis, sellye natpwvis supetae 0 pressippoeto di ung wslin
weaeione doll'nttivity o della volomtk del minseaisnie ({iw
\§ dieentbrs 1932, n. 3246, W Foro fieh, 1953, %, pog. el
Cass,, 12 dicembive 1353, u. 3687, ui Giw, cw., !953. Wi

(LT
Ml
elvilg)
it v
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CHiilisls ~~ Con citazione notlficata 7 30 mpiile 1966
il Chuotuno convenns daventi a gueste Tribunale i
fof, Nigolosi Gipacghino,

are
gy

~ Espose I'atlote che nel gepnate del 1953 il proprio padre
Fuleo Carlo. aveva nyvisdo lrattative per la veodita, 4l
prezza &i lire 12000 tg. & ua ferreno di sun propricid,

‘arivgnty s i : :

il 9 fiplevele- (ark 1455 eodice civile) & stato nelln sentoura io.

T shipls sidottq entre # 1imil df un « collcgamento Jopjch dégll ine
el 5 ipiisiti » ¢ della lom « vehitazione milla base del comln-

l}:il]mbimmle' #, sicehd quello sthemy & sislo complelamente
[CL-N

igsbylsmo Bn d'ra che non & da stapisi di guesla mancan-
i pove esplicite’ o ditette, quando st tratte di mafia ¢ di
ot di tepola gbn & dato trovare facilvents. la prova delle
Aol proveitiendi da tall individel, csiende nel Terp carate-
illen sompoctamenit guello dl cspriroere previst desideri o di
fjiivd prontoments asaidifi senzn bizopno & miseeciore alchn-
ata por @ wmblice fats clis 6l sokdett Song 4 persomp

* pofoy
Ve Fap

erd Al
o Pindw |

Fazjole, ;

Higisita », ool somso che debbono 2ssere rspEtiate e ché
iginality o pud riffubasi bn < favore e, Tn b2l refso ¢ verameote
I iyl | llcativa Fespressions con In guale Ia geme terdionels io
tiypecis o | fimild endro cui & sufflcientemente chisia la volomty ded

4t tele. eimdileto matiosor si-suole ppsiere a md- di proverbio olie &
350 GOl L0k % busts niezza parols » lmendendo xipetere in chiave folelorl-
tarid ¥ % i 1| bun ot -« inteflidonti poica », ¢ pil procisamente Iden-
ato soF- Ailtnda slgnifisara she non 2 affatio necessirio che 1y « persona di
el agny- Bhuite = ssprling compivtimente I suo pessledo o 1a sue. volon-
notorls Dirtokd- tanto deve essers, pronlaments Tntuito o senralire ae-
piullecedn: tn po' come dips chs lu « mezza parols» détte, de-
nto nlin 4 fire altresi comprénders Ihltra -« mezza » rimastn inespressi
4 oot Hen diflicifnente dungie, sache il pid xelanle degli nquirent
1 T illrobbo raccoglisrs Jo Bl plecola protvs dells grayl mioaced
lalle #ny 10 fholio jmposizioni selnactlose. Chyesti datt di esperlenza, souo
dedotle EpEhueati nelle avle gludizinge o Heullaou recépid Lo aleane de-
. idlonl penall. _ _
violearzn Hl pomomo ritare due rieonti pronuneie della Corte di Casass
1 1o sl flong, Tn una si affeimia §f principlo che o pericolnsitd sevinle
+ ming 2l gul ndfa L. 27 dicombre 1856, o. 1423, sufle mispre di proven
£ dn yy hlunu. non s collepn. pecossaTismette od tna affermazione 4l
+ di ¢l : plpevolezze per reatd, ma 5 deswme dalifesume defl'inters per-
wre ehd VHlieh det sogeetto e da situexlond che giustificing. soipeii &
+ mimmwe- firenuiiziont; sl afferna inolite che quesla materia-« nod conscii-
Aive ah- Io §s Ideni one di elementi dl prove decisivi o nnivocl » 2},
uetle di Waltys ‘senteazn, dope avore cobeluso per A miandfesta infone
garanzhi dutgzzn defte guestione di Tegiiiimits costifuzionsle deila legee

iogere T I N75 de} 1983, specifice il precedevle discorso con partico-
saritiuey lnry sifecimonto sgh indiziatl di agpasrténére ed  associazioni
Peme K ivitflose: & dato Jegpers tro Valive che « § sospelld ¢ Je firesorn:
8. Bgont: vionl devomn estore brspll su foith specifici, 1 quall inducopo
fone dud il Hianers che Fattivith antisocicle del sopgetto ugga alimento
b} non tnllambients in e egli vive = 3,

retliztory Ancore pit ladisivemente §- legge, nel sommento e arcom-
1o dotla {gun queste ieplenve che aqella meesima porte dei casi pon
il cap #l togpiunee Ja prove specifics o corte- della commissions dok de-
iong; ot lhig » 13 ¢ 1 questo pumlo jion i rimabe altee- che rleardara
jone del ygé in violemia mormle, privatisicamente vlcvants, sip nolla
sttare 4l Uliggior purta del oas] £2 nop addicitiurs sémpre dnche sn 4 de-
ni sviy i o seconds In formoda defl'art. 610 codicy penala £),

L Eminou. . . . ..

Engitssi Y} Cass. pem, Sez. I, 9 otiobee: 1870; In CHur. ila}, £971, I,

{4,

g, fa ¥ 4} Cass. pen., Sez. k26 glugno 1970, In Gk, ifaly 1974 14

e AL, .
;,d;(,;:;_‘ 1y As Marwcer, Le wisure giurledizionall di pravenaions pe-
: T welly. 2 Pappartenenza -od resociacioni maffose. Slenifigadvo, on

?2 se #, ¢ e riferite -notusioni. provengano -da yn Bostituto Procu-
ruipre gensrals defla Covte di cassazions.

ﬁgﬁﬁ: 5 A} AnfoLisel, Mwmigle di diritto "penale, o, pag. 116 ¢
P g i sy, 117 & sepe Paupocuiii, Viekmsa & frode, o Rive perty
L Fine & 192§, & cra siprodolto In Sesgi df dirdfe petpls, pog. 177
a.j[,. 17y 8 Vg, ) .
g prot, o 8y Lato sersu, tuilnyis, In vevisione del comsetto e dells
o F wiulig defle viclenza negozinle si pud considerare infzinfa
sgii di im dat dititte pomano, oel quale in Violtnza veane considerats,
\elia s vom't noto, prime come crimine ¢ pol, Bd optra del nretore,
| ettriils ¢ copie. vizip dolle volont ayedfe Uda sua autongina rilevanza
Cass, vivifimicas tile elaborerione prosegue pol nel diddle. Inteprc-
ig, 662 Jiv can spicifice Rferimento. ajla. determigaziong- def Linitt on-
. 3418}, o cul Héobdsoers Hlevanza afla vialenza (si védino per que-

ait indagine siericocfilen Wl CriscuoLt, Viclanza flofer e sl

H ‘TPribuniale di Palemno per Ja primu volla a guanto &l iaulta
in applicezivps di €all piiocipi nef rogolamento -dl rapposti pri-
vatisticl & va anche al di YA con opnl probishiith vere & wic-
prie. minacee non ot sono mui staic; & allors if planc delfa Ve-
luterdone & spogta ol di o delle inignztoni, dala prove ol eon-
iclio stesso- dl viclenza, Se s trarasse infattf solo di van que-
ptioné ¢l prova, I senisnra i esnme ssrebhe censurahile in
puntd di fato- g, ix definitiva, di Timituto interease dol groilo
del principt giuridici. ]

E in peoltd 1o stato di- intiniidezione dn cui si fa originare
Ia viojenza ¥ pencralizzilo e diffuso muche presso gli strati eo-
cinli eollurabpenle plf evolyi e mnid, poichd allo stem di
psicasl chie ogni meridionale & porih wel sio cemttere guasi
per ramopt ancestrsli, st aBlance Posperienza ben pid reale &
quotfdiana e meétedi di violenza e di sopraffazione pici delle
wialis. B nel dire « tpicks, b s miende soprattutia riferiee ai
cosiddent « delitef di walia », e ¢iod 4 gusi deliit] obe sone + ob-
munt & ssoande i codice penale, mn che inyece sond catatieriz-
b, nella valutazione dogli stest organl di polisle, da certe note
o cirspgtanze speclfichis (lalvolts apche im chlave simbolistics)
(ali” pot c1f noa & iffieile eupime Tn miniricé mafioss.

A hostri Boi & {inpotfante sopratitto Fllevice che &l alta 3
rigpresighic che generslmentc seguonc alla dlsobbedienza del
§OgRets ivneeioln o per meplio Jire « avvertits »i rapprevaglin
inoltte che pressnianc coivenwii & modalith &1 esecuziohe noe-
malmente costantl ¢ quindi tel in comcloaions a essere facil-
mente twmaginate dafla generdlich deb somuslil.

5, Non o pud fars 8 meno, a guesto puilo, di rlevars 1a
jtdutficienza del dato normolive jn matedz dI viclenza morule
Nelle Jogion codichsiica, si venirappongono due = indiyjdui », dug
putlii & del imtto tramtueatn 1n possibifiid ¢he o contrepporst,
got il profilo di uun cobteapazione violenta sia U singolo da
yna pafde € nn vern © propria orgahizzazione dalleltme: B
uns logica perfelfamente cosremte ¢ol modello ceomomiva dl

. glampo Lberistico o ool mndello pefitien i sirmpo jiberals:

ma & una logica che ¥ vimasia-supsraia teilo stesso qmbiente-
e nells siesso tiamante soron o i §F Coedice Chiile & vonulo
alla luce, )

Ci vifegiamo o tal ssnso A guella fignra ovmal pasenta in fot
teraturn con lespressione &l viplenve politics, Le particofard
rodeligy di etinadione di questuldma come Violonza di am-
hiants, richiamene Toriemente 1a Steuttira della nostra vidlenza
mafinsa. o di quests ue comituisie senzaliva Pantecedonte lo-
gleo @ il piecedente siufisprudenziale pid immediato. |

La hostra sentenzn dunque st colloca come. mo dE mo-
meli di un pid vasto fenomeso di -reylsione ¢ dj rielabord-
done del concetto ‘¢ della giywiturn defla viglenza) fénomeno-
the possismic consfdersre jniziate fin'glh dell'emspezione del
Codice 42 #).

LYjndlvidgarions doils fgum defla violerma politiea ha dimo-
strate Pangusia del Bmftl wabo wd & podsld lathiple norma.

lonea morels, oit; pep: 154.459; [ Mewcon:, « Melus causam
darg v a yetus incidetis w, In Riv. die, conty, 1952, 1, pag, 20-
24; i Canpean, Aspettl della violenza murale. come alto che
ivalida H copsense, in Dir jall, 1951, 1, pag. 173176, ecc).

Lo prandi codificeziond dej secoli XVill ¢ XIX sublronc no-
levolinents Ju jmpropia delfultimo diritie rotnoio, con gh ino-
vitabili [imi che uma tale bopronta comporlave; prova mon ul-
ima ne sin Mnitodicdons nel vigente codics civile dollace, 1438,
sulla minegein di Fare valers un diritio; cho. come. {potes] ere
stuts {rassurats dal codios divile de) 1365 mo proptarsents lndl-
viduats dnlls dottrina (sf vedn per tutil Consano, La nhngeols Ji
fare valere un divite,- in Riv, dir. civ,, 1971, pug. 467-472),

Ma anche dope'd sodice civile del 1942 hon sond maneati
ripenssment] © rimedilarioni, apecie in rifetiimento silindespre-
sazione dei eareltsii che deve presentire Ju vidlenza e ol snoi
critati di velylazione da pariz.del grdice: qul. il Saptorn Passa-
relli Ba escogltato ues formula che fn incofitrdto latgo fevors
neia dottdne, guelln sscondo cui la ailevinmi dells viclenza
<deva esssrm veluwtata eepoudo un « eriterfo opgeltive pondereto w
(SarroRg PASSARRELI, Rodrine pemsrall dal dirific civile, Nu
polt. 1971, peg, 162
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celesy. md. 3600 ::lncn & sito in contrada Piedilegng di Pa-
leamno, a hreye dalia piazza Vidore Vedeto, in unn
zona ricercatn pershe destinate ad edilizin regidenzinle se-
condo le previsioni del pimo di ficostruxionn delia citid.

Menlre 1& tmi:tatwe stavano pek: congludersl, ere i
wénuto tale Matrengn Antonipd, notro capo mafia dothn
horgats di Resuttana, il quale, con gravi minscce, avevi
tioposto Ia vendite » swo fevore ed ol prezzo: ridouu W

"live deita \rmlanr.a ), md gli inderprod ne henno tennlo m:a.tsn
canto in sede di ticoattuzione délla noriode conxidarandola un
Fenomeno isolato nelFesperienza socinle o politica, 5

Ta viblenza politica 2 venuta alla ribelta, oime Spoisst autee
nome, poco depe Pavvenlo del faselsmo 9 sin purs molio -
:mdamt:nte. b avulo pird ua vera e proptia prosonpents %),
tenta dé ‘ayere une tisonanza: dotirinale 10 rolo-dopo |2 caduta
del ‘regime.

Cueesi  dokl aionco-sinhahci fuow molto Imporanti  anche

perchf £8 & esals - linterprewazions che se no dard Appresso,
oé risulterh 0o fondgmenvile ursorpento o -sostegng el no-
stro assonfo: e ciok che anche la cosiddetls viblenzn -mafices,
cosi tome prima precisata, st pone nella. &re8sa prospattiva di
revlalenz cuitlen & Gi adegusments a nuove osigonze noodali.

1a eireostupn che s esnopiti guests niuova figura di lolensa
golo In oeewsione dellavvents debiu diustura fasclse 6 cha {
casi di violenza politica irévino ubs coflocaziods storlen nel-
Vamhbito o imtedfalnments pedma ded noto yentennio, sta gik
# signtficare che esistevano quelle conditioni gemersli df inti-
.hidaziond &-di fristrazionc peicolopics che, ammessa che non
costittissere il datp teemico della vielensa-vizio, costitvivane
senz'shteo un reale & generalizzato stato di paia che-nclla va-
litazione delle. genetalith: del sogpetti ecn instindibilmemte 2ol
fegato @} regime polifice & ai suoi mezzi i conecrvarione.

in altél temmivi nd poima pf depo il Fsgjamio sl & thal par
o in glusispruderza di violenze politios in. rlferimenio od a)-
i sisterni 6 povemo,

Ma anory pid signifientivo in tel senso & che dope i oprimi

spomndict ncoenni g resmiont - ella gencrsle sftuszione niimids-
fopfe, la glucisprudesnze non abbia pi0 regisirdty durnnee Vie
toro ventennlo fasalsts aloun alira tpotesi dl viclenma oduf dettu
politien; ‘mintrs ne ebhe o rogiairate abbastanza subito dop la
oadurn el regime,

Moh sempre futtovin 1o giorisprsdenza b ticonosciuta nei
ensi: di violenze politica In figurs techica della violenzo-vizio.
Clueste pronuacio fogatlve oreslano ) fimwe alln ofilicey in
osse, con puniunle a'ipaﬂzlonc di wa formuls teeepite nel mie-
desimd termiini verbul, si legge che 1) timors di mppresaglie fa-
"efle ud insorgere Aellenimo. def citadine dirante it ventenmid
foscisla in funzions. di riohicite ptoveoicet da- otgsni dal pats

7} Rilevano | lmsii defl'attuale normaetive It Carmesy, Lo vie-

lenza nei coplratii, .op, ¢if, pap. 417 il Cuiscuou,. Vielewea
fisica ¢ violenze morale. cli, pep 154,

¥ Gil una soniendi lln]lApp. Burd, 19 Iuglic 1926, in Rep.
Poro ital, 1936, vooo «Obbllsszlem ¢ conlt, &, B 70, négava
che si rattagse di viclenza in senso téenico il fatto del eonsenso
prestato in determimate rondizdind geoereli di ambieate

vy Teib, Napoli, 25 giugno 1947, In Dir. 2 glur, 1847, 159
Trib. Bolopin, 26 febbrais 1952, i Temf, 1952, 35%; App. Ro-
mu, 7 nuvembre 1952, in Ginw. oiv, 1955, 142; Cass; Se-
elone 1Y, 5 meggic {955, n. 1264, in Foro anm., 1955 l'l, f,
91; Csss,, 5oz, 11, B pltobre 1934, 1 3464, jn Giar. b, 1955,
I, 1, 99% App. Bologna, del 28 genvaio 1955, in Mass, Giusr.
eiv., 1958, 5; App. Caltanissera, 18 marza 1956, in Mas. g,
ciiv, 1936, 10 App. Firenze, 20 aprile 1936, in.Rep. gitesh, G,
1957, voie «Obbl, o conte.w, 0o 736; Cam, Sex. 11, 10 gin-
§mo- 1957, n, 2154, In Mass giust, civ,, 1057, 83%; Trib. Brescia,
1% marze 1956, in Form e, 1957, 1, 1; App, Bologes, 22 di-
‘cembre 1958, in Mdss, gitst. o, 1558, 34; Cass, Sez. I) 21 mar
z0 1963, fi. 697 n Gitir ital, 1963, I, 1, 353

107 Si soio opcpetl specificamsals dollu viodemen politivm: |

SanTore Passireird, Vidienza 2 aahullamento dal centvolto, In
Die. e ginr. 1947, pag. [60: Covuen, Violewa privare ¢ vio.
lenza pofitica, = Fore pad., 1950, psg 1144  Carmram Aspem
della vielonza morale iimie_atle ohs iovalida il consaneg, 1
Dir. fall,, 1951, 1, pag. 171; Temoio, « Merws ol iﬂir!’nmnu in
Giur. fals 1963, 1, 1. 858,

Limportanzs della figus & anche salite agli omori dells teoris
g;:ncral'.c del conteattor wost lo Scocwamicito, Cordraiti it ge-
wteraie; in Traftofo di dirito civite diretio da Grosso ¢ Senioro
Pussirelli, Milaoo, 71966; pag: 33 Masseren, I contratta in g
nere, vol.. 11, Mitano, 1972, peg. 3673 DistAsy, ! coitras in
enerale, ei:., pug, 194 e sege

tito domjnnte, on configura uns vlnle.uzav:xic ma un At
plice metus aff #htrinseco che come pure himore interng & aik
ridicemeate treilovante 11},

Riesce petty difficile, dal punio i visle Jogios, qualificer: wup
semplice mord intarne guelie che rormaimonts Insorge In « i)

cittadine »; deve &l aontrerly sitencrst che una fmcinddghiiilg - 34
5

cost {ecife #d insorpers, com't geonoscita in quelle stessy jilie
nuhete, noachd, posl peneraHzzata, non pubd rovdre alive Hple
gezione the gquella di on.sofferto stato di frustrazions paicolui
1 oui carubieri nully hssne ¢ meno grave & wowvele dof vl 3
msie che dove cosillulre ['eppstie Ji una. minadcia gividlgn 2
mientc rilovenis al sensl dell'art, 1435 codice. clvife.

2

AT precedonte: rilievo deys seguire the mageiors punltilitte |

zione Kenica del metur-ab intrigyece, B tilo gudl timors vl
wnon proviens da un fallo esterno, da un aliro soggetly ihy
sin f:r:)rmr incutlens, hensi dn moli deli’snima = defls coselur.

ZA

1 casi dt ﬂutmm polltic non costiiiseony un serplion 1i:
mere interns perché, come & slata aptorevolmemte owYUIL
«i| messimo {avory cbe un violenfo, un. dittalors, v uguwllm
o ug bandite pud lmpone, be ad cffeio di spezzare pgni rowls
sizuzs; di vendere, it poond alls sug voloutiy pure fatlmanwin
oligndaly 3§ cereh df snd:.lpsfa:e, izl di prevenire i suol inn?
detd ».

I modo kncora pi invidve ® stele’ esservato che wnel o
dl coslddattn” vlolenze palltica non s tettave Bt Jpetus alf li
rineeco dn quantol e allorehé o'% Stata in origine sing sedly o
violéize € vivlenze ancors, sls pute sporadiche, i danni ¢ ulj
mhsvia o ribellarsi, i fimoen nom & pifuie ek inlriRsecs, bill_
st noece da gquel convincimento, fondato, cho i (Imwgo @ i
resisenzs darebbe fuoge a rappresaghie, di eui nbn si 2 In g
@b di preveders Ja portata & 35}

Le eonsideraziont fit qui svolte hanoa Bvute come puild I

+ siferimento I violenza politice; ma possono e gebbono elps

anche In rolazions ally nostea fpolesi di violsna wmafioa, Nﬂg
a Goso s legge nella senfenze In questloue che il convenul hi
tra Taltre secppito 3| semplice ez ab inttinsece. del veid mri
(preteso) minaccinto,

Nob ‘vogliame contestare Ficrilevanza gitridion ormui stubllis
zatasy,, del semplice dipore intérne; Lénsi veglismo :Idimunali

11y §i legee Infaifi in una sentenza deli*App, Vonazly ( i
13 ottohye 1956, ripsrista dul Giawtarrasw, Resseans .
rispridenza suf codice ofille, diratta dn Nieoly a Stellp ['{

ter, sub arl, 1434, Milene, 1970, ehe wil semplice. tmoty. i
ravarcwﬁi!a tacfle ud intorgerc nel clttedine duratte # vonbulp

nio fmgcists, do unn ripuisa & tiehlestn déf pactto. dombuniy
o dulle suc gomehie non pud invalidare per vinlanza 1) e

[

3

K

ity

o piotidieo coneliso ton i partite Msciitn o cai suol gurgm 7

chi che lo dohiesnve & 1o -sollecitorono.. ».

Wepli stesst lesminl 2ontinddittos] sl osprimond i’App. [
gat -del 22 dicembre 1958, in Mass, Giust. ey, 1958, 3 & W 2

Cugx,, Sex. I, 21 morzo 1965, 0. €97, in Giur, Ral, el | |,
858; Laddove prima rilévane cha H timors i rappresaglle # D
clles ad insorpire. nellanimo del citiadine duraate 14 dliludisif

fosciste dz une vipulss afls richieste del pastito dominoy o 2

delle gerarchie, « pud heiic » influenzare le formazions dglly. vai

linta del sopgeiio, ma che witovia non pud o por sd oiywly 3
tansa di unoiliamento dgl contratte poichd & nectssarie vhe ‘l F

limore §la consdtd da un soggntty delerminnto vhe usd. elfal:
yomeie violunzz ¢ minacois

Nella slessn jncongruenza Iopita eade ancho la senlenza delly
‘Cass., Sez. 11, 10 pligno 1957, n. 2154, sigorinen i Mags. phid:

‘o, 1951 838: In esea Infati nonoslante 5i faesin rifovytodn)

nd u:m state di fatto cpgettlve {& non guladt df perg IDkQI
riszione rogseltive) o ad inttustoni dafl'dstermo mella. pslehe
nella conosceiza i un sogpstte (quali furena certe richios v
gli organl del partits Iaspista a cobclodere dignteienc dnd s
donszionn) st camelnde tuliavla: ché quanto silevato nun rml
estere caise di enpulfsmento det negorde. perche. 8 <l sshhile
necessatia ¢he ib Hiore provenisse da un soggefto ben ditermd
nato che ust violunzi o minaccix,

12y Cfr. A, G, Jemown; « Métus ah intodnseco », gt pog, e

13y A, C, Jesioro, op. ulf cil, pog, 859-860;
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Tl}ﬂi} Wtk ¢d avevi cogiretto il Puleo Cai‘lo privandolo
ggnl widlelonza legale, a sottoscrivers, senze possibility
: ﬂn@ilhuionc. una seritturs di vendita dofinitive & couds

zionf onperote, nelln guale risultayn ecquirente anche il
convensle prof. Micolosl Gloacchino, presentalo sole al
momento della conchisione del combiatto..

ilﬁf'é His!ﬁlicttﬂotle cosipléta che. di guests s o :'fall.a. sola
tid don el & viusciti a superare ia cerli cusl 1o shema tee-
agdtgionale della vlaimzn-vmo.
B 4t & lpfati in certi cest dichfarals la violenza mocale,
m gl & tovyisno ua semplice timors interno pur di fronte @
R 8 (L ohroostanze estérne che pvevans dduramente € deck
fonle bedlalte willa voloma de] dichisraste 2% o s & geners-
KRl A 14! punlo questo semplive timore fntprao ousgia perd
histllve clicostaitie esterne da perdes & vsta, I ceril
i uhu un semplice Hmore infotoo si_catartorizze proptio per-
gl {nle ilali'omsanza di circostames obisttive esterne ohe siono
¢ ¢ idones o fave zorpere nalPindividuo wno stato di i
@ 4 4l trepldazione: o sl-¢ trasenesto- che. negandas! Ja vio-
|'t¥4'. wwtebbe, telvolts, dovuts: riconoscorst nel determindsme a
guulle clicosiancze chieitive portavars, almeno uno siste di
lupio o di necasslia.,
sl oube @ minscgle wabivse s leplfa di vera- e propis vie-
|l v fen db mofus ab intrinsecoy it valove i auelle sirco-

m

lice il % e uhlgliive dedcritte sopm comie uno del princpali Indici
aserviin <l llovidlorie dells pressfone psicodomivs, opreata daf mafioso
suezlan :Rafifanin i tutta la sira importansn: s esclud.uno il matus
ni regl: [? Inivigseee perché dimostieno 1m comportémento attive: ed:
ETETHT {{pjvouht dof mafioso veren il rsultalo dafinllivo; di fare elok il
of <ol amvmm woyuede somlizionl,
[y st} terminl et potrebbe eletdvamonte pertare 6i matuy ab
i yhwd r?nm:m % 1l mafioso ndm avéma Ueplsamente Wflulthy aulle
T 2ty delta: contrattazions.
ELI
C il A L ronzlone pegutlye alln Hlevanza ginrldiee della vioken-
A, Lo g ‘piilan tion ha solo wpa matrdes giurisprodenziale ma an-
w oo 6 dentslinle: quekts Tnofive & menn comtralleta deila privie o
i psie 3 dgind noeors mono propensa Bd uscire fuoei del trndxz:onnla sche-
: jin viiisbce.
utte 4 3 " [ dotttinu chy hs sestenota [n negetlys nom & eiate. omoge-
dpelond 3 Wi matl‘individaazions delin yern portsta imenica delifpolest in |
@ Mo 4 {smlone: Is violsnza polllips b steie ora ricondotie al motus
wilo hi :  jht fitirlpseca di oul abblomo. gli pevlate 19), ors ello violenza
:nditory | pitlatlys 38) o encora allo stato di necesslE 27} o fdfing nllipo-
» - {usl b3 oyt dlferserelibe il nesso causale i6),
stabiliy 3 Lldentlthy di sfrubum e fe apeloghe modality di conforme:
mensith 3 ghune pratlen tra violenzn politics ¢ violenza mafiosn polichbero
{uitiuie 4d pstendera & questa secondn gl accennati profifi- che
zia :_la.‘l E wvl wtnfl accenmatt prima.
di it A tunis tutiayid mon sarshbe esatm pervénito. :
1 Richy Uukf, Hlguards ;88a cohflpuregions dolly stato A tedessith ex
fllm‘-‘l- < b hll:ln tlei:inmnh in un care concreto %) mel q_l.mle Bon- He
vl
Unizriby, 'l} £fr, Gasty, Sez. 11, 10 givano 1957, m 2i5+, in Muss,
1 pogiw ﬂ"’“' ¢fv,. 1957, €38t App. Bolognn, 22" dicembre 1858, @
1 getur fney, il clv.,, 1958, 34; Cass., 58z, 1, 21 marza 1963, n. 687,
. I CHor fal, 1963, L 1, 838t App. 'l‘onnn. 9 digerobre 1966,
1. Holis- [ t9a7, I, 69, ecc., oo
it e in 1%} Questa 3 Ia tesl in maggior perte sdotteta »Oafla ghe
5% timetidonze i guells decistoni <i clgeito uid Heordote, w _(lal
ie enbie ron mm pot & confusions) richismata da’ uny partc”delfa
ittatios shiirha: Distaso, Contraitl fn gencrals, oit, vel. I, peg, 200;
e o Ve, Manunle di diritto priveto, Milame, 1965, Tidgs 1163,
e yu- vhitsldern Tiveee 1afe fo steto @'AnTmo causaio di una n;maﬁnm
e il seeusslh o di petieolo; & cosl anche Grofbaie, In remmﬂ
che il vicdelize tnorale @ @1 sfrettamento d1 uno state di perigolo, in
efledii- Wi ifir, com, 1934; XY, pag. 60,
"y Cost i CANDIAN, Aspelti della v!afmva morald come 4t
8 delfo vin huvalide M condenso,. cit., peg, 172, - :
i giunt. ') (ol spimbra pmtcndcra il SanroRo FASSARELLT, . Viplansa
tlmcmg o urntlaneio de! comdraita, cit, pag. 161-362, In riferimento
tmagi- g »f wime def Teib, Napoli, Sex, I, del 25 giugno 1547, n, 1256,
siche ¢ g Hl 1l b epigrafe dlla nota appena sitata.
tsle des F vy Confulszior gueste che lullayia & sals lirsitaly ad al-
be uny % conl unsl doneiell, Tante sembre floavarsl dal Fokbeca, Vi
mopuy dell volojid: violaseg, sn Rive dir. clo, 1958, 1, peg, 51-54.
saretbe 19y Ul sapro foty 17y
latermi- 'y 1On una parle ad exempio & & sadlenuto che nef casi in
) o H soggetio sia ateto determinato al coniretio dills Tichiesta
. 35, d) preazioni syvenate du gliri sogeetd, distni dalla comtro-

jor v, B win Tiod del eamnpa dulla \fnﬂenza {cost 11 THb. Brmaa,

correvaoe 1 vresuppasti del « pericodo sttunle dY b dupno - grd
ve alla posona » {art, 1447 codles civlle a ofd apccilicamerite
integrato dalld dedtrine dominapte cof Wferimento sgh adt.. 2045
codice civile @ 54 codise pamake); non pem ciok gueli'attualith
el pericole che configura {ecpicsmente 3o stato di necessita o
b in genmale 1o sigto di pordeolo, ma c'era quella proshstii
gone, 0. pure implicits, di un male firo che- costindsee in
fondo uno dai pochi 6w olementi & diferenziazions frn vjo,
Tenza morda o stato db necessith,

E pon & guest’utiima una differenzs 4 pogo conw s s cpn-
sidesing § divessi effeiti che derivane dallfunn o dal’nltra ipo-
tesi apecaa i lema di presocizions delte nspul.hw.-. nzionii &d
anzl & veraniente sighificstiva come fa dottrind gl in esttms hbe
bia. sastepita, cottre i shiaro disposte dell’art, 1442, che fa
vregerizivne di 5 annl pee Parione di snnuflamento decodre dolia
dnte dells conelusions del conlratio.

Ts presccupseione di distipmuess o state di wovessith delia
viclepza psiehica & rifevante anche st nostri i (vlolome o
rosa) moo solo {& non fanto) perchié al cgrung i &w 2 Ffp

L ria s diyersa dissipling’ phridics ma anche (e sopralfuits}

perché talune perplessith sono stale rdevate dalls siwrisprudenza
intorne alin Hnee dif 'demarcezione’ tre vioiénzy esereltata daf
tosme ¢ staty di oecessith 20).

Tuli perpleistid, o rifodmemw al nosins - osse uguuum sun0
acasntunte dal fatte che alie dio finire, delia Wolenza pslchicn
¢-delia siate df necessith & comune 3| profilo dol tmore che. in-
duce il sogeetto passive alia dichiarazione nogieinle; cosicchs.
varzebbo df formulare 1 seguente Interrogetlvo: posto ahe bef
gt cass non pod pegarsl lo staio dF Wmare del soggeito
passivo, 1o pressione eservitara dal terzo mghivse ha costitulio
un pekerico stato df peticolo o upa glato di ilimidazisne mib
naceioga?

5i devs piopendere pet la. secanda -aliernativa,

La glurisprodenea, oltre iy avcenoste perplesity & ssai va-

g nel porre una linzd & comdlns fre vielenza & sisio 4! neces-

slid M). ma la dolbrfita ha stabilito, pur nells variedy della api-
riani espresse #9); alouni puct fermi,

Nello stato di nectasith, z diferenza della viclenza morale,
& dato - ravvisare, [nmanzitatio, uea offeldvs voloni da parte

- de] soggette pessivo di concluders i nagosio: in secondn luago,

Vattualith del pericolo; o ancorn, le derivacione del pericote du
un fatta natursle & non daons auivlid umehs; ed fofine, 30l6
fa persana ¢ mon moche § bent quale punto di impitesiene dal.-
[o stalo di: pericola #4).

Allg tuee i toli indiei Ji differensinzlons & appena if casc di

\ gilevare ¢he nella mosirs ipoten] manca det sy mel soggero.

2 pennalo 1983, in Riv. dir. camim, 1953; 11, pap 385)%; da)-
'alira invoee ai % facdividusda t vivlonza marale nells doumeia
rd un.crediio ofienuta con T mineccls di memwre una finma di
favore dovuts i bose § precedenti Tmpentil, fooestants pel caso-
1 questlota & rdesse: profitta didla Decessith in-oui il vreditore
gl trovava di svere quelia Brma al fine 81 potere fac feonte ad
uma imminente scadenzn {coal Cass, 23 maggio 1946, n. 644, W
Rep. Fore iigh, 1346, voue « ObblL & contr. s, m 443

1) Cﬂsx Cags., Sex. I¥, 22 otishrz 1958, n. 3793, In Mass,
giust. eiv;, 1956, 1283 dnva si 9 gonerico nIe,rlmenio al.l‘ob:et—
tiva situszions @ pericele; Cass, G4z 11, 24 maggle 1961,
m. 1233, in Mass. gist. civ,, 1961, 533 o Cass,, Ser: HI, 24 mar
o 1956 n. 784, in Mass, Binst. cﬁr 1966, n. -M?, antramhe muls
Ia csclusloae :!a.lia nortastiva aulla viefnzs della Ggura del sem
piles stato di hisagay renza poed adcuna dedimitazione coneel-
tunle specifica,

43) Pregeindiamio dal riproporme il problema, a nostro ayyiso.
sugperato, se le due lpotesi in- esame costitulscans in ogni caso
wn vizio della volonth o sz sin fole solo 1a violenza morale;
rinyiame pertrta all'asalisi che di essa’ Fa Giornang, Jr tema
i wiolenza ‘morale ¢ di vfratiamanis. of wno state di pericolo,
oit:, PEf. 56 & sbgd.

*3) Cly, ‘Trimamein, Tsthuzioni i diritte privato, Milano.
1973, pag, 183-184; Seterr,. Slalo di pacessiid e viviema mo
rale, in Riv, dir. compm, 1820, 11, peg 5227 Bampsst, Teorz po
perle delle nbb]';gazmm. vol: I1Y, Milano, 1964, phg. 442-449:
Migabiety, La rescimione del confratto; Napoll, 1951, pag, 160

8 BOgRE.
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Per successive imposiziond minscclosa del’ Matranpn il

Taleée Cerlo, ¢t stuto costretle inoltra s cedore gratulta-
mente ona steseip di my, 200 di ferrens ed a ridirre ancora
il.prézen o pode (A4 di lite 6000 tig: sl momerito defla
stiptlazione deliatio pubbiico di vendita, EV7COuD L2 Ju-

giip 1953 a minisiero del notaiy Ciannd ed & favore ded sohy

prof. Nicolosi: 157’3 ::,_?.:I:-:::
Rinché §l Mabenga Aftoming ed il fratallo Angalo ah 3% Mol

eli'egli autorevole espomonte deila mafis, emno rimast b Aulpi

pasﬁvo ta wiflonty di conctudere i negozlo - gueils condidoni;
magca uno staks atiuale e presenfe di pericdlo ssishdo ¥ dmoye
ramsate defla comuns e peseraliveata consepevolesza dl futura
rappresaglie; mifnes inoltre 1a delimitiziohe alln sole persisia
dél male minscciate. sssende di comune r diffesn concscehza

che =1 atl i umts!nnn dei untiost possono- avers ad bEeshe

tanlo l¢ péraone che i beni +he. a questi agpartéogonn; manon
Inflie ub fatlo wilgrale che. sis ceuss obiettiya delle ssto i
TECCRIth A4),

A ouelin dotteina pol, secondo éui la yioleize politlen confi
gurershbe eolo- wnn Viclenza pulativa, & posspnn movere dus
peincipel] riligvi: il pline 2 & avere soslennjo tole texi sclo
sulla- scorta- i elementl storici 29, come se il @iterio slorico
che viene sito nefll’lnterpiotazions dells logge seryn adinfer
prelare 12 medesimia nelio staseo sigoificate falls. propelo def si-
steml piurdici delle epoche precedentis ed injége i -criterit stov
tica di mterpremmna sérve sommal 7lle sgope bembrade, #

quelip -ciot di interpretare nella realty ﬁa oggl uD_iSltun che
érct: shorico.

sorte aclle epocke procadenti o siiluppatosi L sin
di teniga Hsponde p nigve finafllh pur manfenéndo;,. come sHOESD
accade, In slessa spressions tarmlaciogicn.

1| seconde wilieyo & & pure mbhfen teenfod: si trets & pun-
tusllzzars nel ghueti fermini fl concetto. & violenza putativa.

£ tols, seconde & migliove dolidng, Plookes! di una dickiora- .

zone di volonth emessa per it « imore dl ine minaceia ¥ aven:
12 tottf gl estreini vichiest] dafla legge {minnecin di un male In.
giusto «# nelevole) Ta disle véops «erronenmenie T sUPposts o
appreda dalle sspressiont aliibd 293,

Come & nud nojare; tetla violenza pulaliva siv suppone: come
clemento dell'ipolesi che la vi sia epronieatnents Titentta
dalla prafese vitiims, ¢ clb nel senso che la minacein objcttiva:
raehta hoi sussiste;

Di guesty genere nop somo ceedo.  cesl di violenza pelitics
ey qualt lg intimidedon] del PN, {pastto pazionate l‘mma)
o dei moj oeganl, lungi dafl'esesre semplicements zitcaute, si
deswneveann faciiments dat coumnrmmanm goncralmente mankfe
stato daglt orimai del PUN.F. noi cest.di dlsebledienza agh in-
vili o oile fosistenze del pavilto. modesimo‘ﬂ)

In dltei tornind, neily violenza puistivi o pdnscois In resk
t: npn eslsiz ng T termini espliciti & In tetminl [mplleiti, &
non & produes pertinty gnella soveapgicsizlepe di volonth chea
& epsenzisle per la canfigurazione dells violenzu moruls,

Alls precedentd. pigervarioni st poibbe eggiuhgere che non.
2 afliio paciBien in dotering Jo irdievanzy delfy vioiepza putd-
tivi; wn'vtorevole dottdnn: in vista delln prevalenio conside-
raziono del soggeito passive, le vonfigura come ung vern o Pro-
pria jpotssd di’ vickenze morale 283 alfri ritiene clié posee avete

28y Su- {itesFullicns punto senbrerebbe a pmm yistn potoral
mwovere un-rilleyo. contrario ¢ tfod che ancha Pazdoons ddl'womn
e non wolo un faiin baturale pod essere la Famre di- uno stato
di wmeressith, Tale rilievo & esatioc ma ai nogtrf Ani claulta supe-
réte nel momboty th cnb si peeciel ¢he bn fmdo umans, pec-
ché configiti lipotedd dello staro di Devessith, nom mud psers
dirette ad estotezre I consenso wa s lonjta ad éssere 1'occa-
sione 9 guello staty obietivo {eoai ot senibra anche orientato
il Dorey, Teorle pemsrdle del nogoxiv giirdic, Toriao, 1950,
pag, 454

25) B loppe in CanOtAN, Aspetti delly a'.wm miondle comng
aito- che invalide {1 coménse, clt., pag. 173, dl un « manilgsio
colleghmenio del nostro mistems giucdico coa ie Fonli romins »
che in matarin @ viplenzs morale ba Iasclato vislbili tracee nel
regime pogifivo,. wli che Vinjarprete dibhin tefierns conlbe &
T'lfusire autore ne Hexie tanto. contp, peg. 175-176, da glungere
alln conclusione che ju maieda di’ viclors mosale 3 Corpns
Bty e il eadice civile <del 3942 sopd sgstanginlmente sullo
stessy pianhe & glocome mel primo won ¥ gerlo inddadeabile 1o
cosiddetts vinlemza politica; men To & meppure el sécondn
(ofr. pug. 176}

k) TmApuncHL, Yooe « Viclenca », in Nusve Dig. ital, XIF,
pag. 1061, nota 3; PunAloLr, L'éfroher éradenza delth wiolenie
morale infitste sulla velidine del nogoxte pfnidfco?, in Beritd

clreolazione, il Puleo Carlo mon avevs petulo reagire al Anpelo

givridica rllevariza e aiteggista i modo fale ‘da fads rlentrude

v

nel dolo squandd Ja paura Ji minggeia ineststents Yengn o !yl
egia con arlificie dafla nonmpme.»*?); e infing le devieisn g
unanimamente ammeite’ lp rilevanza detly viclenza putetiva taly T
Ie volfe ¢he up atlegelamiedto « finte o schcrznm » Yieno apprd [T
e por gentino o seria 30). . Al
% _slesse mmide - ety
niafiosa; ahisul i
o mhmmnm 1 wm.lusmnu -.!cl presenits disoaiso | diw | Irishieidn
Immupali prafill che vono comuni slle ipotesi di viokmza pofl i slines
ticn & i violoura mafiosa: &) I génepdli condizfont amhlenit ) e,
dl viulum o di inﬁmidmona, 5% 1 5#-11 4l
i ; fa W,
i ed y lanslodye
pr: s Ja: povess . e, 2
T I LT LT ) Aty
ToThrnde 4l €AsD- 3'ec|sn dal Tribunale. d Pa{cmw. Is tifu Wleaiyt 2
yanzs di quest due profili o & dz porre in dubibio. 4
Piutlosto & J| ¢aso di vynlitme won elieo. specifico  asputio bl yuis
della violenzi: quello che rpninda la discissa violenze ingl Hunitaitie
.| dentals, |t
- Hiy
5. Congiderandy fo paieolacl modalith di cenformazions dplly Hrpjost:
violenza uueli clscliens della sentenra in érmme, werehbe dj i i
chiedersi b il BoMYo £AS0 RON coblipuri pid propramsmts ym iy ¥lidy
semplice « violonza incidentale », Jurey
Rlteniame df dovere preliminarmenle précisnce che, essandi fedf o
visarvaty esclusiyamepte a1 gludice di merito Papprezzamanty i Il
delf'efficacle o inefBrapla di GoA minaceis o conrlsre la voluith il ok
8f un soggetio 31), stamd obbliguti a copdure o notiid Ingds i ‘l Hn
glno solla scortn de} fatio concreto cosf come & stato conoml HETN
te ol ghidice, ppormndo, attrvarso quesia necessaria sk, ity
55 B0 pigna purimente -sostanslale: mop vogliato, i altzl i F‘IHI ik
mini, parci problewnl di prove. "R
In (al semso & pud- senzalite escludese dilln sostea fpotd] ¢ v
Ia comigorabifith i uns violenza Melen*) o el dolo 383-ayes ?Iﬂ!wm
fe aleuns porplestith possond borgers n omdine oila exchusong 25 illeid
dl tna seamplics violemsn incidentale, Lt
QL aor ohe 51 sono oceupstl di .questultima Bgdare, HoHGE: lslsh
stente 12 mancate previsioné di cass nel vodics civile, ritsmgung.: G
che sin tele Uippiesl nolla auale ® corto obie il cosiddetlo yith hen
wisasle eviebbe coutlusp ngualwents i} contrdtte ancha Sl A i
1n rninsecia; la pire & condiziond diverses e efb in qulmln1 ’@‘mli i
milpacela non &t direlia a Fire congiuders quel dzlm'lﬂl'lilh} [UTEE
contratte ma &1 & esplicate aln occosionew della farmadlone ?fuln!m
di un canuaite ai fine di otthere Vamisgei inglust che il b
ment non s sarebbero otfenuii ¥5), 3 II:;I t;i[u
s e , vl
minorl, Wilstio, 1961, yag $59; DisTAs, Confratel it ginoraf, IRIHY
cit., pag, 178 firirohih
57y Ofr. per’ unindaging sorfco-sociologica SALVANN%HM' P‘!h' ¥y
Mmys, Storls dTiolin #el pericde Jusolpta, ‘Torino, 1364 ¢ pteal
R. Bareagris, Storia defla resistonza itallans, Toxing, 1964, - .
4) BunmoLs, op. ul. eif, pag. 2194226, oy
) TrarcccE, 0p. ult. cit, pag, 1061, nota 3. A, ¥
) Demosus, Traté des obligationy, Peris, 1923, h 3 At

D Rusoera, Istitozioni di diriiia evile, Messloa, 1923, vol: |,
DAL 250,

31) Costanle In tel reosd Ly, giurisprudenra: Caso., Snp,.. I
28 gennalo 1960, n. 102, fn Mass ghwt. oiv, I,!lﬁn, LTI
Sez. }. 15 huglle [964, a, 1512, in Mm ghust, civ., 1954, )
Cass,, Gez. 1, 27 gennale 1968, by 274, In Moss, gt v, [V
135, Casg, Sez, unis 9 miggin 1972, n. 1402, in Mae, whon
cw 1972, 61,

’) Cfv. Crscoort, Violanza fisica & violenza moralv, ol
i quele pracise e rapionl che impangono wne odgliore "l
ficazlaoe della. ipotesi di violenza fsica. 2

3%) Cfr, per hattl i chiare steltte i CamNmeoTey, Qaplidlmhe 25
del tesiammntts ¢ ftdegnitd a sueveders, i Rive din civy, THY,
pug. I £ segu. b

38} Cesf per tuti GiowoaNo, fpp renrd df violenza morali o ot %
ifrwtmnsﬂm di uno sldto di vericolo; in Rip. dir. coitit, 19,
1. pag. B4, i
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it Hr.l a] grive danna patito, & nel 1964 era more
dn §l suo dolore.

- {088, nel coitso dell'energics asiope condoita dalle
#lif cehivo o mafis, ero stato weresteia i} Mafranga
1 5 ¥ pra appreso ol eopwmpo che il Mntrangs An-

tonlno, gia mapanhlle ds quoalche tempe, st era allonta-
natg da Palarmo.

. Cosl gessato 1o stetn il peticolo. ¢ di coszione; Tattore
era. venuto-nelia delerminaziane di tappresentave | fatti e
df chizdere quelly terela che prims gl cea stara Imporsibile,

Kty

iinelpail problemi che in quests materia &b soso soteyali
ko fa prioo Jiogo 1o possibiilid di una configurarions
itinle defln violenza: incidentale, nol semso ciod di stbi-
g, iiehe per o violenes come per il dolo sf pnwsa gstialis-.
-imaglaere Yipotest di wn negezic che da pare del sog-
{vo sarsbbe stito ugvalinente conclusd mo 6 condd
i in secondo Juogo pol, s & posty il problems i
ividunia, fn mizpeonzs ¢ wan esplicit provisions moomutiva,
fluipling & applicare alla violenza {ncidentale: e, i pac
K, Gmnetere che anch’esss produce Yaooudlehilith del me-
F ﬂi parl delia vidlenza determinante; o ampmetfere piuitosto
anslopatnenic ol dofo ifeideniale, atche ls yioleaza ine-
i, dlz fucge 8l solo tisarciments dol dauni, &1 éens dal-
, 043 codice sivils,

i rfilhd ) gindici hanno syulo ovcasions di powsk gl stesi pro-
Xt ),
s hsienze son la quale dotitine o giurlsprudonzn ritornano

iy Uty figure, ¢ sopradtstte ¥ fatto cho solitadicnte i fipwo-
PP jgsng | termini defls preblemaiica sopra richismutm ol fne
: nnferece: vguaiments in vita negozl mei quali & Jnfiemata
wleeminazione volitiva {e quindi. pit the sltro per i solo
ne dedlp fito dt ana eruesfina - ‘applicazione 8¢ miinciple defle con-
shbe g frlone del negozie) svllecitano wn uleriore Intemvopstiva:
o g ,\fluluﬁ;u mulfioss, nells conBgotazions gopra. preiszals, non
;}m A lice violenzs jncidantals? In alive povele: che
emspinli) #| I - aoeten lpoﬂsl dl violenza, manchi del tutto Festrinsceits o
Zameiiu [ rﬂu\iclth» dello minaeeid & meate &1 pid ®una prove diretin
votonlh 1 dedotte mihoeenw, nan indnes a ntehers ohe Fintervento:
ea dndn: ul fnafioso nefle comtrattuzione dolls purti abbin eontrihuito
oncsl hlilnilo a fare dceetthte al minaccinte condizlont divetsc ¢ me-
wearling, it fivoreveli di quelle che sl groponevn di- conssguive, senza
1T i ¢l comprometters lo sue vers o reale intenzione di conils
re il negozia?
+ tpotenl I owsenziale ellora siprodune § toomtni del problema della

: ylolnza Incldelale sla pure fn stretto riferimanta alle: wosto
{putosl ¢ sia pure appens per ceank,

Uni volta suparsta Tn pregindizials logica' della mon configu-
#idilie di una vidlenza eho non sis dolérminante 363, Ja vera

N e
Glushung

1, e
{lenuony (iiestions rumane guella delfa sanzlone: anntifebillty o risarci-
oitn mih nisite- del danni
@ SCIvAl , A qbesto pemo Lk dothing o divide ¢ Je contmpposle sulu—
iy, i #lonl somo oid ﬂnplaclle pella. stess aliemsafiva postad%); In
e -jllllrlﬂprudanm invece & vostemts el xiteners Inapplicabils alta
IazHIY t'iul-.*nza incldentale 12 savslone del msargimento def denno 39),
ke iyl i\ pregivdiziate dells tmposaibilits di conBgurare sotio it pro-
fily Iogico one viakenza incidentale suriernents divlinguibite da
it vlolenza delerminante; timane dal pucto dl vis- glurtdice
Jenvrady il (ulto supersla pel miomentd in cok la swess preghudiziole
K (wirchhe essere. Hitrits In tutte la sun poctats dache agli altd
TORE M % i vizl delly yoloath per i quali invees & stata disclplinsis
1964 ¢ Piolosi dells incldentality: Yart. 1440 sl tferisee 6l dolo inels
964, B i

3 Crls, Milane, $ agosto’ 1950, in Giur ial), IQSEI 1, 2, 645
s App. Milssio, 20 Tugliv 1831, um pad,, 1953, T, iDBG,
B, S ) Solo {l BumAtott, La fecria defle violeiza awi Hegotl gite

» vl 1, Hilivi, clt, pag, 19 e segs., ha depato fa configutabilia Togick
] 1 uini violenza- Incidentate, teasndo che la viclenza o deter-
'B’g‘; b intiist il Gongenso: 0 noa Jo determing ¢ che di conseguerda solo
A E;“'; nol pritho ©4sd & pud parlare- di vizio def consenss. La dotins
p fubs dumitnnnle, fra ouf per fukti Mencowt, «Muins equsarn dans»
f'?" _3?5“* o mehiis freidens w, <lt., pag. 20-29, & di coptrasc evviso.
8 Ritist. 1) Par Paonullalility del segozio sono 1 Rusciono, Manale
e, ct, ol diritto privaie Hallamo, Nopoli, 1973, pag. 285 Actasa, La

& quali nein. gengrele ded conirglie, Torino, 1355, peg. 204; Migsseili
quail Wi cantratti in generale, fn Conm. del. md ey, Torine, 1967,
plazioie gt -‘&95497. 178
nsa33 Sono invees per il rismrcimento del denni e qgoindi per Vep
w2930 piiertome anglogicn dall'act. 1440 muitto per 11 dolo Inciden
te 5 i iale, 31 Cakmerweri, Respousability nella formeawlons del con-
o iralit, i Foro ital, 1923, L (8g, 605 & segg; lo EvoLe, Trdria
5, 1954, del negozio givridice, Padova, 196!, pag. 157, mofz 1; FEDELR,
Libro dells obbligaxioni, vol. [, peg. 732 ¢ segE., in Comar

dente 8 P'ant, 1432, nel discipliome i manteplmento del con-

“lratto rettifieato, ol rifetiece in soslanza ad dna ipotssl di e

rore incidente. In tal sensé |l problemn .oop & pld d) opalipnrs-
bilitd logiva ma df erplicitn (¢ guindi opporuna), previsione Te-
ghilattva ed in definitiva sl riduca. a:{ una guestione di’ politiea
legidlative,

Lungo guestn linea non pud che eichdeys] Pepplisabilich sos-
logice alle violenzn jncidentole deli'urt, 1440 <evito per il dolg
incldente, esctudendo altresf Fanplicabilith del risaseiraento dei
dannly ¥ violenza paicidon, determinente o invidentz, d& san-
pre lingo atls dnaoliabilith del negozio,

A diiesta conclusions sf betvien non salo perché -l legtsla-
tore non ha ﬁspressﬂmntc privisio Vipotesi délla violediza inci-
dentale, prevedendo. mysce quella del dofo jncidentala (che fra

" V'altto ha wna sistemazione per cosf dite topogralies snicessiva

& oon precedenie a guells defla vickinza); ma anche perché &
alquanto diversa Ta discipling dei due vl del volets posl oqui
& raffratito: o pensl i) date diffgrenziale. forse pig abbegliedte
che i profila ‘in lema df rilevanze o mend delfa mnsuuza, da
parts del sopgetto clic ze fme yanteggio, dolla provenienza dal
téza del dolo o della violenza 393 :

A parte questi rilievi d'ordide sirejtomente gsemetico,. che gid

© dimostrane In ncoripatililin delle schema e dalla celegoria

della violenza motsle son fo scheme e ld calegoria dogh alin
virl della valontd, vale Ja considerazione che Is violenwza inafiosa
vome guelly politios, 51 disteccn dall'vlveu éomume del vzl del-
{a volomy; por sssumsns Ta iffustrata funzione di strumenly agui-
bratore dl digugnsplienve socio-ambjentall rispetie alle vodli In
distinzione fra violenza incidentzle o violenra d ante con-
ta poco, tantd ohe i gudied palurmlkﬁni non pe hsono fatio nep
pureé mEnziane.

5, Dove alivesi escludored dalla nosira fpotesd 1o coafimrabi-
lith del timare 1iyecenzialo, tiod di. quell> staty. di soggeiione
in eul un sougstio viend @ trovami rspettd ad e altee porehd
legata a guest'uliimé de ragloni di = obbedionza, graiitudine,
thpetio, ammizazione o devoziang « 46); dn questn esempHf-
camivae Pocicn dubbie che polrshbe trami & quello che il pre
teso Minaccinto obbia subito soltanta una sorin di spomtsnea
coszione peicolopica matirstn da quel partiestare «sispeo »
che 1 cosiddetti ‘mefios] godeno nells considerazione sochale &he
di solito’ it sivconde: solo chs in kel modo non st terrebbe dsat-
to cento dol. signifivato. son titf il tstpning + Zispetia e viede ¥
ferito- a quel scaeedd, laddove & evidents ii contenutlo solu ev-
femistieo dal teyming medesinic,-Qul, infatd, per « chspetto s
s Htende dirg phifioste che nn eventuale. disobbedlenza Stio-
rerebbe come offésa all'anore’ & Alks reputazitne del mafiosn 2,
di cobSeRyEnza, SruvILIeNiE qnnnho murmncmo punlie.

1. Lidaouch dl gtruttura & di “conformizlone o ln violanwn
polities & Ja odlsma ylalenza maﬁnsa, indita che lo schems

e —— i

eod edy, a-cora dif DFAinelio e Fum, Flrunze, 1948; 'I‘mn.,\m,
Appunti' In fama di violenso morals par itidcoin di fart valerd
ut proprio dirifte, T Ghur, compl. Cass, chr, 1991, 1 -quade,
pag. 310-313; eco.

) Tanty si zicave non solo daffe due semmke richiamate
alta‘precedente nols 3%), ma aiwehe dal falto che oon B una zo-
slante preoccupszions delle. proncocie dlinspnidensiall in t=ma
di violemzs, quella & qunllﬁcum quest*ulfiing -come Smusa unica
delermissnte del conbraitos cosi fo App. Palepmo, 23 iehbraio

1943, i Foro sic., 1843, 75; Cues, Sed, L 18 fobbralo 1967,

n. 397, in Moss giust, oiv, 1967, 210,

895 A cfd:sf ageiungs i sliayo del Masgos, «Mems oyt
dang » @ -« meiud ncidens », oft., pag; 29, secdndn ol sz Tar
ticalo 1440 scritto par il dolo iocidentsls ele Taxt. 1432 scdifo
in lema di menlenimenio del contetto relfificato (6 quindi: e
rare {ngidentsle), Sono norme spcezigneli s come tali bogmétts al
divisto di analogia di ol zll7art, 14 dells disposiziond prebminarl.

44§ Tale & In tsemplificezlone del Cawora Fesmama, ! i
gozip gidridico el diritie- privero itefiano, Bud, pag. 560.
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Quanto sopra premessp, 1'attore chiese che fosee anmnl-
tats la vendita del terreno predetio e che il convenuio fosse
candennato Al dlastlo dell'immobile. ed ol risarcimentio dei
danni, dichincandost pronio, perslied; o restitnire il prezsa
e tmporto- delle eventusti migliorie,

Stbilito i continddifiorio, il convenuto resislaile ne
gando che In vendils fosse ayvenuis nelle condiivnt de

prove

doties’dali*aftors, Eceepl che 1l prezzo pagalo era suporls
a quella eortents al fompo del contratio, vhe manchvh 14
] delle myserte minacee, & che comunque lazioms ey
prosetitts, :
Espietate. consulénze jn ordine gl yelore venale dell'fnyms:
bile in comboversiz ed sssunte Te prove apall chisste dally
partt, la causa venne assunta in decisione sll'udienzn ouls

rnr:l ne
i o
1 EVTTE
i o

tuclico. lradlrionale- deifa violemra psichica risilla insdepuals ¢
insplficiente. ] ’

La riprova di questn sfennzions sta nef fatlo che. la wolenza
politicn e guella mafioss costiteiicons un muove uwikle d1 réa-
lizzen: in concrelo Ja nowlope di violenza mosals,

Va anzl sottollneats- che la violenza polltica o. qualln mafio-
sz, confrontsté con I teoria gémercle e dominsnte def vigh del-
Ia- wolontd, fuotescons dalla bmpostazlone tradizionale perché
in esre non & registfe Una vern o proprid siteradons delifiter

formative dei. volore ylpstto &l singolo- negosio, né Une dives
penzi fra assetto 4 interessi realizzato e aswitd progidmimato.

Il giudice fion Intesvicic ad anowllure un atio formatos! con
volant® viziala, came per un efrore o per Vinfluenza del delo o
per casi &I viclenzm tradjzionile, ma inleryiéns: per rstabilire’
ung ritoazionk di eguilibric fra sogeelii chy uy delprminsto am-
bieitte sociale gd sconemice -mostra @) conshderare diseguaii {1
mafioso, sorvetia della swa organizenzione; {1 gevarca gacmntiio
dal partto, diveniita organo dU Stare}

N gindice-non spplics une nazione cstralia- ad ok cheo con-
crelo, ms /traducy in’ precelto un'esigenza & gfustiels mostaw-
zlale che fresuppone vna indaging di natiora seciologica. La ti-
levazione dell’accennaia disoguaglisnza nagcu 4da ung conoscin-
za. 4 sociologicn & dell'ambicats nel quale i mpperlo corlesinlo
sl B costhiuio

in aueste prospetthe 1L pludlsta contemporaneo ol sembra deb-
ba esgere sempre pif sensihile ai tsulteti delin ricercs. socio-
logion, Sofo questultima e non il freddo dato Leenico oi fa coilh-
prenders, nélllpotesi dl violemza polities; 1 clima dl penerale
Intiidezione che i Insciamo olevh 8 sistea di governo i) e
pelVipotesi di violenza, la comsuein veoziooo pasmive ¢ i'assog:
getinmanta remissive che portano le popolssioni mstidionali ad
sceeltare Puproganza del cosbddetd mndiost 433

1i gludfce patiralmente deve riyestive di forma lecpica un
slmile- intesvento ¢ mom % dubbio chik la neaiche meglio ulitiz-
inbile o guesto-fus slz la vielensa morals, )

I gfiute delle sivntehra tisdlzionale -delln. violenza, vizlo dal
consensd, deve allora essers Infesh In semso wélathvo: non
tatta & capovolgere interamentc un crientamento, Jeaglalativo,
gitrispendenziate € dothingle; st truita di sggivmarla. con. riguar-
iy 2 vuovi modi df manifeslaziens & Fenomenl, vecchl qusnto
figeo, come quella dells violenza,

Che csislenc nuove forme di dhuezdone defla viclenza, suscei-
bl Fro dalive di dlecdor poseibif allnamentd, & un dato df
Earto: di comyne esperienza: mentre la cheostanza che le stesse
ntove configuvarion] non slanc riconducibill sl dato normativo
nan & plii un dada- di fafte mu & solo un alets (eenica: I panto

41) % rlveda fa lelteratura storiografica aih citats, sipmr no-
3 g

12y Richtamiamo. gui una volta per intte le pin significative
indagini gondofte sud Fenomeno mafiose ¢ di gl o sinmo-avyaled
per. ls considernzioni svolte el testo: M. PaxraLzone, Anfi
mafia ceonsfone mancais, Torino, 196%; ¢ della stesso. autore
Mafin ¢ drpge, Torno, 1966 ¢ Mufia & pofiticd, Torino, 1962;
8. F. RoMano, Siorie dells mafia, Milsso, 1%64; S. Joiro, Lo
mafia, Palermo, 1963; D. Novacco, Inhiesta fulle makd, Mi-
lanp, 1963; F. Sonpewy, Li mafig oggi, Milane, 1960; i, Hoss.
Mifig, Minno, 1973; R. Poma-E. Perwowe, Lo mafia. Nouni z
sipot, Firtrze, 1971,

48) Cosi CawrwuryeTt, Sistema del diritio procewiale civile,
vol. ¥, Padovm; 1938, n. 5035 £ o, 50B; ripresd nhchs dul Giog-
nang, La windcela di Jare valers in. diviio coaw causa di gn-
rdfmmento del £oditrvsta per. viokenza, in Ginr. congl, Cass. civ,
1944, XV, pog, 509, Per Vorentamento contrario si veda per
gttt Teasucorr, N dolo nefle teoria del visi del volsrs, Padoya,
1937, pag. 76; vdl 1.

44) gl secondo App. Venerin, 19 -genunio- 1948, in Forn
ptid,, 1948, 1T, col. 55 hella donaziong secorido J& notheskiune

delle came, Velemento soggetiive si compensirerebbe nella ced- .

R~

ceatrgle o sembra allorn tmesto: s2 31 viets oasequin dolly o
stritsiope téonfca debba armivare fing sl pumid di deternilnrg

Wne yera: ¢ propoa finpotenzy del dato normzlive a peoyewiiy
& nuove cagenze afliorate dal céntmro coonomivosoclale, Jirauily
Gii di qualche tempo si reghstra propdo. nells matern gl kel
qut intevessa, una notevale ricliborazione di coneertl ¢ swhamj # fehagsi
tatatlslamente ricevuli; ¢ nol vorremmo constiderare Ja senfemia * QL
in casme come un momecntn A1 atesia gengenle pielabiornzloig, iin alle
Uno del primi siniomi della insufficienzs dello sehens fte- U]
dizionole delle vielenzawvizio ¢ detlva di guela reods e L Dbljhriad
letato db ricodduire la wir compulsiva slfa causa del wil oy
zio 18), Liésuttezza o meno di questa opirifons pon of intongl H‘“l“l'“
ma & jndispensabile harave che con sssa si endava cetsaida Ui guatl ““
cuova costuzionie’ ieenicn soprattuito ol fine di pid vasie ||ft|lir| u'":“l
cazion powcietes ¢ Ju kivssprudenza ce ne dé s tmplicitu Vot Lt
{orma Taddove ha talvolla. pronunclato ln oulith ded noughi B o
porehig. ha ritenufo whe lu violenza cowsporthsss un wizlo doia -l;:n'l' "
ciuen pii che della volonth 44); o faddove per negoro 1Ml “fm“l“
dénzs df unn mifneois spll'elementn causile ded ocgorio ho fjity I vt
tieorso pllo figwn del miotivi per potere fur Teva sull juwi = LG K
normate indévanzg 42), I
Lungo la stess linen dii rielsboresione, e soprotittio dl {lhe i, 'Lm
tuzione deflo scherow novamlive d&SHa vlokenea, si colloon th e m
frest il tenlakive di corfigurars iine violmzavise saghe 1. Wil
dove fra 1 segorlo concligsn & 1a mineocis esercitatn noi ¢ € Lh win
nn eollpamento immediots e diretto. ma solo medisto ¢ Initn ket
retto; & si3la infan configurals lm vielenza palchica In Uk e
fattispecie consreta In cul il minateiale avéva coocluse. up g ay il
tretto i vendita 0] foe O procurnrs! fs sopima di denor 4 ]
gli ota swata richiests soflo la minecciz &i more: Inddove (i “\?uli

me si pod sotkty la eonnessione fra i due negozl {precosiituit
contmito di véndita ¢ vorresponsions della somma di don
richieste} non B gluridica ma solianio: prafica, nel sened cha. Ml
ca Ja configireztons tecnice iradizicnale del nesso causply {B
quals com’s nota doviehbs collsgate dircttamente Lo minndd
al oegoro clie’ inténde- oftenere il minagcieniéz 40). In alid i)
mini, nel considerare vizizto da viclenza il pracostituite contpiiiy:
di vendits, alla conclusione del quals non si em affaire dipp|lif:
1z mleecoia. del. yinlestatore, &f fintsce cof dilstara lo schemy \RIE
nesso causale, conslderato. tradizionalmente sef sonso ohe wlit
tninaecio. deve csmpre DGRt Tn essere 0} precish seapo- di ot
gore ta vlitlma a stipulare quel delermingto conirauo whe ol
impugne s 17} 5
¢ mephra pol allretianto- fuor delle s2henia teenlea (s
zionale, {a tos] della rlievanes phoridica di une vlolonza opehti

Wi
i Ly

sa castifoite daliarimus donandi cosicehé Ta violenza vishitkly
te volonté incitlerchbo: necessariamnente silln cisss,. Taly ek 2
slazione p piada pord confesiata- in doteinn da PAvONE L. oba,
Nitlith e annullubilita del coniratto, in. Riv. trinw. dir, 2 prav, M,
1949, pag. 438, Lo stesso ovlentementa giorfsprudenzinie &bl
o ayvisate in Cass., 23 dicembre 1937, in Foro ful, 1934, §;
eol. 249, laddove in un caso di detio ju soltrtumt dererinlinly
da vislenza mocale ma per una cobflizazione incsistents, W B
ttenula nullp i1 contrasia per mancanza &1 cauka ¢ Ao Lk

labile per vizio del cogsensa. fie i
48 Qlr. Cong. di Stato, Sez. V, 30 seltumbre 1949, n, P4, FHE b
in Foro pad, 1950, pag. 387, con notz di Resact, Appumi sl 3 st
pretesa mullid di dimissiani per vialenza rimrale. #in g
48] ScoaMAMIGLIO; Noit It leme d4i vivlenza morale, M Ko
dir. comnm,, 1953, 11, pag. 386. Fhy fiy
21y Coel DsTAS0, F-oomilrotti it gewerale; cit., pag. 187 ¢ 1 iy g gl
Ini In dottrina domiganta. Neflo stesso” sensn enslanEmmis }y‘mn Ji
che |z piorsprodenza: Chax, Sez. I0, 22 oftobre 1958, n. . 4 MIRRT
in Moes; giusi. ¢iv., 1956, 1288; App. Genoya; 27 glugno phih % g 'y
in Repi giust. civ, 1960; yoce ¢ Obbl, & eomir: s, 38% Uime. Hiy ol
Se. 7, 10 agrilé 1465, o. 633, i Mass, glsh ciw, 1905 W - L

BCG-, £QC. i
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Wity
NedvH i
listig B

-dol 28 gennain 1972, insistendo 1 procuratori- delle
fi¢lie conclusiond rispettivamente precisate g [rascrifte

Moltvit Pramesso che non sugslste alouha consestazions
sulle leglitimazione dell’atore quale ereds del proprio: pades
Pulea len. ¥a osscnratc c?tc, 1’auure i Il.npugnntn la

spolsfionth di mnn - pereons wiuridics 43%, come mcha guel
4 vplndone seconda oui la minaccis ‘osoreiiata contro fa
n ¢ L beni del mnppresentante non déve considerarst nlla
‘dato normative (arl. 1438, capov.) come mrulln con-
l1 djtranea Benaf come Avali coowe s persona o 1 bemi
npppreseutnto, con It conseguenze gluridiche che inevitalbil-
g derivanc da questa riunovata impostazions $9),
Hit0 o Wbiog allte revisioni, cenfermano- 3 Yimil dell‘sttuzle
mattva dells vlolenvavizio v oomlermuno che «ia maggior
deile lmitnzioni che fa legse pone alla rilevasza della
%0 eppaivin det(afe pitt per supino rispeto di ma tradi-
Morva che non. per elfelttva esigenza di negars omad tu-

LY i
nta il
hEn e
dalln #
Libhdi
ravvell

Jmm:i *glie personc gecessivamente pavide e thmorosoy 50,

it IF 2 guesta ormat & tendenza alla vielaborazlons della via
s the fi iinlele o deve willneere. anche In nostry ipotest di violenza
Yol hogs) gt vele 5 dite 1potest nella guale In violenzs viene coms

ppinl non. nelis csplicite minaceia ¢l un wale inglstd & no-
lo. néd nella implluitn minpdsts i wn male preclso’ e doter-
tote. (perché nom & facily immaginare con estema procisions
s goltehuto- i ung reppresaslian maflosal, ma nel compotin
|;{u ::nraliu:isllmmcnlo ‘miaffoss & un sopgeltd che oporn, in
Biininate cleaostanze ambicntsil o b costume quall & dile
podcote nefle regloni werldionall, al flne evidente di fare
jlire la ootdria ghza (& in définitivg di fire pidvilere ad
it eosio la sua volonld). Via-du é¢ ghe nen ogml contrattezions
(0 0UF sl ports. o mpliceo debba per oI Stesso considersrel
firullebilo per violenzn, ma sclo quella che, come nel nostro

w1y
st il
Sehin bl

L]
Ziy el
e Pk
[ T [THE
ol Gay

l

vl st b, lesol raglonavolmonte pramimete, In funzions di obiettive
Waen ul- Menze, |n savespposizione della volontd del mafiose- & auels
whe dnih [ poatenanto ohe 81 pretende minacoiato,
o gk aly i elnstlilil dollo schoma wenjes della violsnegvizio ol
3 e fiil ovidento nel momonto ia cul Bl attribulsce rilevaora pluiddica
3 oin g | s éopportunvale genaticamente gualificato coma o mafioso »
'V UN e bogo dl poco pld spoeifico col dferiments & generull condi-
nath el sl ambiontell ¢ di costurae socjale,
{oldave 4 proprio 4 dtissto pumio ohe -dobbiame timee Is condl-
cosiltifliy b, del discorso precadentemente svolto.
4 dnard ¢ §1-3 titevatn dn una parte Fimpossibitih df ricondumse In vio-
che g ity muifioss 8 laduse figure che stewno ai mergiol deffa vio-
uzily | tlersn-vizio, ma dallflna 61 & rilevate l'snsldga conformazione
minsecly Mriurale ez 1z yinlénra mafiosy e lg violenza, politiza,
aliid 1om : Con U eollegaoenis di quesla due ipolesi, stto {’ profilo pitt
conrilly  jrapriamente struttursle, § & juteso dimostrare che sdste wn
v dirdi. fave modo 4 arhculah:‘. in- concrete- una violenza-vizie; e pre-
1om i iansente quello vhe st varatterizza per fa precsistenzi & condi-
& w I pluil genommll d'mabients, diffusamente considerstc come (Ploi-
| postrite i Itl|t|tmlt-:;ne 8 dl Irustrasione peicologicn da wen senzrn.hth di
N Mgt
a che o 81 b altres{ omervate da uma parte la imeuffisienia &ﬂl‘nt&uals
TR | ililo normativo che trove, In teluel attégglement! dofielmuil e
ooty 5 plitleprudenzlali, un invalleubite limive nella cosirugiate teonica
' ohK ié depli dstitutl; dall‘alire peeds si 3 richiamots ung serie di ol
A byeloi acatuctte, ¢l sembra, da altrettants esigenze df Grdine so-
wigiondn 7 plule wlle qusli vieeverss non sl sarebhe poltto « plusidice
e i e s provveders, In tol semso sbbiame Aache jovocste 1ma
LA Hiss, tillpbars attenzioes del, gierisla per i vivuinid dell'indaging - so-
iree. Lisk, viuliwica. Questltims, hells gossra ‘Ipedest “di violonza mafloss,
11$ {:s.m =} vueente fia Valiro dl dase ung vests technios al mals minac
935, 0, RN
ETmini ookt oum's noto deve esere ai sensi dellPart 1435 « Tngied
ole, & ¢ i 1 noteyole s,
wn anrid Messun probleme partioclare sl pane @ posid finl in tema dl
tngiustizin del: ma)é; menite tnline complicezidnl ectnbra com:
, b, B3R, sweli ol requisita. delln Dodevolezzs del malé; ci § potrebbe
i sebbe A (etsta riguards uhwdem aquali indicd di vsluinzione cunten-
R Mum #! pludice ¢ pib. in gcmm]o all'tnderprele df cousiderars no-
in Riv —
%) Cosf Carmest, Ea ifolgnza nal contegtti, cit, pag. 414 ¢
§7 & con per ln glucispiudenza si veds ForMica, Vizd della volontd: vie
wdie an- .‘4 ai, cll., pag 67 intero § i4.
n 3795, ] Cusi Canngsy, op. ult, ¢l pop. 417,
o 186, ity Conf Carkesy, op, € Joc. ules. citt.
7: Caty,, ) Slgnificativp in el kenso- qupnto- b dichiorate Pinatvo
5, 33, 1avo, Presidante del "Trils. dl Talermo, alla Com:msslunﬂ andl-

amille: «oiiz definizions — délla mafia — pntrv:bba sortire s

tovele. un. mu!a c.hc nor & del vm[cntalnm mmscmntn csplu:{tn—
mente né dalla viliima Pomagioato in modo preciss 2 ditermi-
nato perchd non & Facile provedere con Specifica esallezen 4l
contonute di una rappresaplia maliosm..

Le hoteyolezzn del mele ned nosiro caso conereto, ivovs in-
umip tn primo Indice di riferiments nella preoccopazione, furta
propria dal [egislators penaie, di stabllive norme speciali per §
costddelti wiafosl: ls. L. 31 snasgio 1965, o 575, Iofalt nello
sabilire talime disposizinei contre gli = indiziath d! appartencre
nel associozlohi minfioxew (art, 1), fa esplicito riferimenivy alla
pme:deuf.e L. 27 dicestbre 1955, n. 1423, contencnile misure i
prevenzione uéi sonfronti dalle. persune: pericalose por Tu s!f.‘»u-
wezza @ psb Ja pubblloa autarith,

La: foemufa dell’ert, | dells dferdin legpe n. 475 del 1965 &
indubbismente peberici purdure ¢l « indizjad ol appattomere ad
agsoplazlond. mafose» sonwa specificnre che cosa gin o dehba
cansidernrsi tna assotlazlons imaflosa & senz'alire Ut approssi-
mnzlane che di adits o serio verplessith -dlocdine teonico nel-
t'ambito & wma_discisling, come quelln pennly, Bmivan 8 pav-
tigolari esigenze Fro 1= quali non ultima quelia di comlensre af
masaime. i polers di spplicare sanzioni o swuu penali,

fao generloitd di unw formuta comie dtislle del lennre surrife-
#ith, 5¢ Crea Ui enpédme spazio vuolo che ¥ compito dell'inter-
prete colmars, conferma peid jmplicitamente ¢he lo. stemo I
gistutore ha - bovate diftieolid o descrivere compiutamente il fe.
oinen maflosd © che, pur-polenduly fare, Ly ritenuto upputs
fune won . fare 31), ]

Dug vificv] a qoeste pumto vogllamo fracelmis:  nmnizificto
sl noti ché la slesen intuizione penerica che Iz senoralitd del
sogzortl privatl ha del fomomeno mafioso trovane ciscontro, ma
sopratiiite ellevanza aitridica, o wns fopmula & leggy; od in
secondo lnoge poi che l'esplicito richlame della legge n. 575
del 1965 uils orecedenis Fegge sulle misuve preventive wci com- °
frontl di persone consideratz perleolose, canferma-se nou altro
{a spocinle pericolosita che Ja- Tégee préiume iz propela dei co-
siddetti mefosk.

Olire agli sccennnd mdict di valulazions Jella = molevolezar
del male s, che si powsong teasre de teluni datl positivi, gl s
peastria dHoavarc de gquelle Indagini zociglogiche ille gualk -ub-
biamio [Fatlo pid volte 'riferimentel Di gueste uliime iesume-
remo qui di seguite solo quegh aspettl che magelovments - con:
fuisono verso i configurRzione iernica dal male notevole e
pid inm generale delle viclenzn psichics.

Tali. indagind beasio dimosieatd che lu mageior purte délla
gente ho unn idenn dalls mefia come di une Asociarione a do-”
linquere, cenirulizzas, vetin dnamente da ot i Wlziadom:
statuli, A prescindere perd dalle diffienltd in cui venumo- i tro-
va. aliorquaintdy 31 propone di definice 1a maliz, & forse pid im-
portanie notars. ai nositt fn come ugnunu, specia.lmuuta in Si
citia, riconoie individul dett mafios] non. peéché stana membid
di ung 3eltd segrela ‘¢altviment] sarehbe tutt'altte che segreta)
ma perché =i compioriace in un dsterimipate, modo, - ma-
niera maficse In tal sshmo & yermmcite significalivo che se-
condo una comente sociclogics ta parola mafie possh essere
ilizzate adtzmatlvamenss efl’esprévsione « compoitaments a-
fiosat », porchs in defininive contraddistingiie tn preciss wode di -
agire, B -qui che viche in pusticofars condderezione J1 répporte
fta inafls & yiclenza, &1 affermd che x tin vomo d'onoré, tn. mea-
fioso che sa favsi rispettare, ‘vendice eon fe propie forzs opnd

. menemazions arrecate alle sug personalith.. & 6d sighidca pee

loppii weare violenza», & wl finc ¥ mafivso si geen la coside

detts coseu: « oom oib ki intends [ pid stretta clienteln dtpan-
deiite da Tui, composta de ud ceetp hiunere di facinorost, che
agrayono. it mafioss da] doyers usare pecsonnlments Ia violsnza .
Cid significy altrsi — o ricldamizmo In sentenza gl in esamne v
che nessun mafivso I bisogne dl impoese 1a sua volontd ricon

sffetto conliatls 2lle ﬁnajua oo s prépons 1a legge suila -ade-
#Hone delle wisurs ¢ provenzione.., St fnvoce -dessimo vng dell-
aizione del maficio 31 arrivetehbie inevitubilmente ad wn resuin.
gimento, che potrehbie Veramonte rendore pia difficie Uspplion-
ziorie della’ legite, per it raggiungimento delle fhalith afie quall
essa 5 informaw (deila Relgzione delfa- Commissione perl-
menlare di inchiesta .ml' fenomenn dafla mafia, v, 10, Roma,
1975, pag. 4984
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"yeidite jmmoblliate shpuléts dal propria padre con da

|

serlthun priveta del 5 gigms 1955, tradotta nsll’atto pub-
blico 25 Toglio 1953 in notar Gianni, deducenda che il

contrutto ern. sato concluso a condivionl notevolmeate |

onerqss & -senza libero consénse per cffeite delle grayl mi-
noces o delle Smposiziont esercitate sullo shpulanls vendi-
tare da parte di 1alé Mairanga Antonino, notorfe autorevele
capo mafia- che & quel tempo Imperava nella Zbna ove sta
ubicato Vimmokile vendidd.

Ha dédoitd, inoltze, ohe le condizioni di intlmidaziens
oteno persistite fimo ali'otiobre’del 1963, epocn i eul Ju
stampa aveva commicato Yamsfo di Maranga Angelo,
fraslle o sustessore di Matrangs Anlotino, U quale xlbimo
5i efé reso Jreeperibife dal 1963 perché denunclato, per gra-
visdmi reati, pel corse dell'ndone df golizia seguita slla
sirage di Claculli; _

La. domanda ya aceolfa poiché risultano provate Jo con-
diztont di falto © di diritto previste. dagli antl. 1434 ¢ esgy:
, eodice civile & fint dell'annudlaments del conlratio:

E disapuio infatti ohe Js volontd negozisle pud dirs
coarinta guando. per effetto Jella minpedin di wn donmoe
ingiusto, yenga alteratn, con imediata e direfta’ cousnzions,
qitglla libertd i Jeterminnzjons cul deviessere indormsia-
ogni. contrattvzions.

E precisamenda quendo il processo volitivo venga posta
devanti ad. wnn nitersava ckie non consentp albva. soluzions
sé nion guelia di seogliere tfa lo conclusiooe def: conlratio.
a gqualle condizionl, ed 41 rischio di aubire nello persona o
inai hend 3 mate mivaeciold, sieché il ¢comgepso prestato nom
sin veprevsiono di ynn Uhers déeteiminerione, ma il risulisto
di un gludizlo db scelta nocessitatn da parte del condteacnte,
1) quale rlienga proforlbile assogpettarsl gile stipulazione @
guasto mals mlhoge. plepetie a quello. minecciate di ben:
nugpioro. geaviid. i

Poralis 1y vialenze mcavisti silevsnza giuridica i Nini del-
Pasmslinmente def conteatto occorre che ln minsecia abbla
| ontnitorl udtent! daft‘act. 1435 codice eivile e che: i male
minacolio sin Hegittimo €, nel cnso che sia stata esercitata
dii un tovrd occorre ancors; ed avvivo del Coliegio che
Valirtr -aoflrerte, pus in buoka fede ed all’'oseira delis
viclenzn, ne abbia tirtavla tratto vantapgio obiettive:

Neol ongo in esame, in ¢vi & stata dedoda la violenza
seotslinte da un ferzo, icorfonn ndubbimments 1é predetts
gohdlziand.

B Incondroverso anzitisita che il Mawariga Antonino, al
qunla & sloth gddebitala I'ezlone intimidatorin, fosse goel
iylsto c pevieoloso pessonpggio che | quotidianf di stampa
pitiadivn prodoty daliaitore hanno pretentaio reftoratamente
yuale notorie aitoreyolissimo esponenle della mafie i
Palerno ovest (8. Lorenrodesuttena) proceasdln per saso-
ciagione u. delinguers aggravata, apparienenie ad una di
quello cosclin smafioss che irapervevssrope in citla fno ella
steage &l Claculli, dedito fro Faltro ad illecite speculazioni
sulle nroe cdificaBill, ed ucciso poi & Milono 11 30 aprile
1971 par mano di ua killer,

Lu pevlicolsre natora ¢ quelificazions delinquenziele del
anu-anma; 3 corntteri del mode dl operare di slffatti indivi:

vendo. inatarlatmente alln vielenzy flsice; di solitn « basia ren-
dero gli' alirl consagpsvol &f guests possibifith estremp» 2).

Lo rinuncia g oyoroitare psréonalments Ja violenza, viene ine
dicala come ung Imporiante tomponente deéfle cosiddertz fuga-
lizzazions det jnafloso. Questa divests possibile con la Fotme
Zione della voson o clod della dipendeivza dal mafioko di gregarl
0 83 #Fceiolti v, Pifi consolidath & 13 «pomwes s del mafoso,
tarto. pitt esek anrk sufliciente 3 fore wacouttore e phudiie, una
vichiesta di brilto, un prefen paffeito»: ne rieoltn syldele il
riferiacnio oBo npddenzy & Hyello glusidive deffambienty e
fioso,

52) Cosf Hgss, Mafig, ¢it., pag. 4.

dul, contrusseguati dnllesercido abitale dells copraffostonn  Ee #
‘s deila violenza; In temibilith che Inputevane per la graviia g;% Ik 1ule
degh savveslimentiz e delle «punizionis, solitamente I 35 ten o
flitte. u chi gveésse yphito Hflutarsi alle Toro prefrse; la o 4 Fox

speciale sbilile nell'evilare e nel sopprimore; in un muile Vlinke,
o peltaliro, Jo prove dei delistl commiessl & nel sapged AR e
Wequistare Fimpunith, sono jutit slement. ¢ motoria_ gl 2 b ¢
it espatienza doglh Anni desotst, £ pe 3L falt0 i it
atfore. non abbIA_Gonile, JOHIve DLove O Sl 5 ile)
mipece o delie | [ AT
T3UT non desta jull
motivo per escluders J UL

ioleiza, do 3 ¢ i questo caso, -Come ROHORL
ments suole accadete nefle indagmi. gludiziarie sulle atlivih.
illecite di similj perscoaggl, procedere agtaverso il collyg
ingnto Jogiea deghi indizi dequisltl ed alla loro valutidlasy

stlle base del costntie embieniate,

Su- ta] via, éonErderato che. I \u’c{_mm deterpninants e
congenes & stals, apecificaments prospattatn eome  ehiiin:
zione a stipulare un conmatto di vendita a condizien jifm
voluls ¢ nolevplinénte sventaggiosa per il venditore, b wan
tatugnie da resplugere la deduzione del convenudo, petubiis °
non provats, secondo cui il Matrange sarebbe interviiuin
ed aviehhe agito. par Jncariea o finll'inieresse del' padro (el
I'sitore, el ayrebhe ottebulo pee cosiul, in tale quelith. 41 ;
medialore, yondizioni patlicolarmente favorevoll, i

InfacH & stalo provets 1l comtyario dalfo depusizione ool 3
teste Vitwle Paclo, it quale ha. precisato di avér ilziao. E?

e
vuln o

akzdih
ow
ikl
S
1 _Imlu_t
il

trattative df vendita con 1. Pifes proprio per incaricd fef Witk
Mutrungn, dichiaratost personaimends interessuto alla pis Iy
Terd, ) i
D'aleea parte & indubbic che 1 determinazione 4! g Itk
struire Ly clinica poi resllzzata dal convenate nel terrehit in e
questiate, steite i rilevante impegno Dnangigrio che plied s
futta essa comportava, doveve derivare recessarfuments (g v |
maturatn riflessions & ds poudetsla valutaijone, od & copl fo 1)
mente da esclydera che poasa essere insorta in mode bk alush
teneo per efigtlo di-tina Inopinata offerta A7 venditu, fy i val
wilata da Un migdiators. guals sarebhe stato it Motenn ity
- secondn Ta prospettazions de] convenuio, i o
I ben plausibile quindi che {1 Matranga si sia inteyeiiy L
della ricerca 0i-un twrenn edificelille, appunto per intar T
del convenuto che, secondt quanta dichiavato in seda hin,
{merrogatorio formele, Io ayeva conoscitito in precodspd (R
gtme chients per rapions dells propria professione medled i
e che di I doyeva coposcare. ovviamente I residenzn i [ = f 4
frequenza di quells zong suscettibile i ¢onercto sviligyl s BBV HRt
edilizio o di- vanteggiosa. destinazione ollg progrueist uuniai
éaglrurione, iite 4l
Comportaraenta quésio def futio- normiale in cht vyliy § Fiviskn
suquistars, & che nén Impllea enche o necessazizmueniy i) 5 Yuiwers
consnpevolezzy Jelle emibile personalith def Matrangu né 3 e )
Viptenio di giovarsene, tanto pif che in proposito Yailord ; Bipiiah,
ntdli ha dedotio & nulls & emerso dagli clementi sequirll By wite
In processo, . i)l
€ altrettanito cesio perd che 31 Matmngs, per motlvi o st o
mastl osewrd e cho comipque: nop rlgvano, esercltd {ubi? I};l U
— M
B stpto delto ohe [8 olafia sl pone coma intermed(nﬁlulw-mn?{ So% i
regsitaria, impostn. con ozl di violemza, fii ls proprivth » i o tfu
bayaro, fra 12 produzione e il copsumao, fra il ciweding o i |
Siars. g L
Quegin consapevelezza ha tradotto in concreie regaln alid: W W'mm
dicn In santenza del Tribunete di Pelermo superande Vmiateis 3% fmgy )
riterineento ailn % eth, ol sew0 @ alla condizione delle pelsune - % ifheinls
Sivio Mazzaussn 4 1 i v
Voreista dalTet, @ e, pate o (6L (0
Al Tulv. & Dadivit, & B ool
T
a A e

!
t
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Certainly, the "supporting" values and principles of our legal
systemn are in part different from those that characterised the
system for which public order was, for the first time,
developed and introduced into the civil code.

As in the fascist system these choices and these values found
their formulation and expression in the corporate order and
in the work charter that expressed it (for which reason it
would have been necessary in this law, considered - as said
earlier in § 4, - of constitutional significance, to identify the
"values" that public order would have the function of
"preserving”, in the relations between private individuals), in
our curent system we must make reference to the
Republican Constitution

{(66) This function, in some ways, is analogous to that of
public policy in the Anglo-Saxon systems. On this point, cfr.
Holdsworth, A History of English Laws, V, London, 1937,
55 ert seq.; Chitty, Trealise on the Law of Contracts, I,
London, 1955, 480; Anson, Principles or the English Law of
the Contract, Oxford, 1959, 293 et seq. While not referable
to our public order is the 6ffentliche Ordnung of art. 19 of
the Swiss obligation code, in some respects similar to our
concept of public law. See on the point for all OSER-
SCHONENBBRGER, Das  Obligationenrecht,  in
Komnientar zum Schweizerischen Zivilgesetzbuch, I, 1,
Zurich, 1929, 139; GUHL, Das Schweizerische

Obligationenrecht, Zurich, 1943, 50 et seq.
103



Public order (Private Law)

to find the values and principles that are
fundamental today in our legal systein.

Values and principles that, whether expressed
in preceptive norms, or inferable from wmerely
propraminatic norms, are clearly chamcterised as
expressions of lhose ideals of freedom and
democroey that allow the sphere of individual
interests to coexist and coerdinate {without being
overwhelmed) with the sphere of social interests
and where indeed, precisely in this coexistence and
coordination, individual and social interests find
reasons and instruments for mumal strength.

The protection of the individual, the ideal of
equality, of solidarity, the right to work (mticles 2,
3 and 4 of the Hatian Constitutiony; the affirmation
and protection of religious freedom and of the
freedom of teaching; the solemn declaration that
art and science are free; Lhe protection and (he
affirmation of civil liberties, as well as political
and ecoromic ones (basically all the norms
contained in Section I, title I-TY of the Halian
Constitution.}, these are the values that characterise
our legal systemn, that the general principles (67)
and the public order are meant to affirm.

But while the general principles, when they
express the fundamental values on which Lhe legal
system is founded, pecessarily and consequently
determine the emergence of subjective legal
situations (i.e. the concrefe application of these
values to individvals and citizens), while, that js,
the general principles opemste on the level of
subjective situations, pubiic order carries out ils
nanhmal couservative fimction, not on the Ievel of
those sitvations, hut on ihat of autonomous action
by private individosls, regavdiog Which it is
therefore called to establish the boundiny between
the Jawiul and the imiawful (68).

{67) On Uriz poist, see Crisafulli, Swifofficacia dei
priveipi delli costittcjone (On the effectivencss of bt
privcipies of the Conslitution), new i Ly vostincione ¢ id
dispasiziond oi principie. (The Consttution and ils gercra
provisions), Ha, 1934, 40, and Hobbio, Tewrio
dell’ovdinignento  givvidica {Theory of the legal system).
Tutin, 1960; 1BG-18%: Id., Priteipi pewerali fOezesi]
priieiples), op: cit., 891

th} Nol, taking inlo sccomt these diflerent lovels on
which general princijles and poblic ocder ore n:sg;-q.uvely
valled Lo operate, there ig the risks of penerating 2 stiening
of perspectives and an overlapping of roles,

1 seemy b6 s, therefore, thal unly 1o the semss chivified
in (ke text, L.e. onty by keeping separale {he roles tha, in our
system, ire altfimiled lo the general prineiples and publie

arder, sesperlively in relotion to subjective siuatjons and

negotisting: actions, it is possible lo accept the affrostion,
otherwise penerie, of those who Delieve {lial "he pioteation
of the perspnality assames, in the ’

in this sense the penerad principles can be
defined as the frame, within which the pnblic
order is called to operate, with that aufonomy
from any specific repulntory provision (and
therefore as a criterion in jtself and in itself

1054
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intended to be valid), which emerges from our
system current and that the same Femaia (69}
had, albeit partinlly, fo admit as a novelfy
towards which the choices of the legislator of
1942 would have to be oriented.

This perspective seems to be able to curtail
and, it seems to us, to clarify all of those
discussions ond uncertinties arisen in doctrine
and cose law, with regard to the so-called
international public order, precisely becanse of
the adjective ™nternationnl" that, in certain
circumstances, precedes the expression "public
order”.

In truth, Bartin already underlined how this
expression meunt almost the opposite of what
the literal meaning of the word led to believe
{70}. This perplexity, in 4ny case, is shared by
much of the doctrine {71).

On the one hand, mn fact, despite the fact
that the dominant doctrine now agrees to
consider the so-called international public order
25 a manifestation of the internal law of the
State (72) (for which the infernational
gqualification would voly iodicate the subject
matier (73} or the scope of its "relevance” and
not mny criteria of "belenging"), however, the
formula also suggested a concept that derives
its contents from the experience of the
intornational community as, tn some extent,
would attest the same nuniversalistic conceptions
{74} (which, it bas been noted, still exert some
influence) that tend to identify the international
public order in those principles of universal
civilisation-and justice that

curreni Jepal system the mesning of § principle of
poblic order™. So Porlingien, in Lo personalita wiang
nellordinimenta ginridica (Humum ;m-suual%% i the
lepal sysiem), Naples, s.d. (bw 1973), 14, This laner
perspeciive was  recently regatled by  Flamini,
fmsgag:gu mtchivede {Fhe Fiendly teigsper), Naples,

i 147

{69} See Pemara B, Tearid oei contronti (Theory of
Contracts), Maples, 1940, 122,

{70Y Bustin, Principes do divit nternational prive, ),
Parls, 1931, 269,

{73} On this poinl, see Palaja, Ordine pubblica
imternugionnle (Inferpational Public Crden), op. oL, 14
ek seqr with furdher extensive biblppmphical referenves.

{712}y Pataln, op. oif. 16

(73} The smme in Quadd, femoii &F o
internasiopale private {Lessons of privale inlemational
Faw), Naples, 1969, 363 «f seq,
(M).On  this peint, ofr. Barle, { priwipi
rdli fo0li della ¢ it stavale ed il coordiiamentn
Srit sistamt  (Fundlasmental’ Principles of e State
Communily and the Coordingtion belween Systems)
(L vrdine pobblive iwernnziennte) (The Iniéradonal
Public Drder), Padus, 1969, 41 etseq. .

are considered as such - in the tradition of the

Anglo-Saxon experience and as evidenced by a
famous decision by the French Court of Cassation -

by the public opinion in the individual States (75},




On the other hand, the formulation of art, 31
prel. prov., presents, so to spenk, grey areas, where
it states that, not only “the laws and acts of a
foreign State” hut also “"the laws and acts of any
institution or entity" as well as "the private
provisions and conventions” when contrary to the
public nrder cannof have effect on the teritory of
lhe State.

This formulation gave rise 1o different
inferpretations.

This has poses the probiem of understnding
whether by making a geseral reference to public
order (without fasther adjectives), the legislator has
wished to recall hoth the international public order
(for the part of lhe article that denies the
effectiveness of the laws and acts of a foreign
State, if these are contrary to the public order) and
the internal public order (for the part where the
article denies the effectiveness of the laws and acts
of spy entity or insfitution as well as private
provisions or conventions when they are contrary
to that principle) (76). Moreover, the question has
been asked whether the mles of private
international Iaw, having as their object situations,
facts and legal relationships that present elements
of extraneousness "with respect to the internal
legal sphere of the State” (77), the faws and #cts of
any institution or entity and the private provisions
and conventions (referred fo by article 3), should
not “be connected with the legal order of a foreign
State" {78), but may also concein the analogous
situations that are determined within the scope of
the Ttalian lega! system (to which the prineiples of
private autonomy apply, within the limits ihat to its
hnplementation are laid down in art. 1322 of the
Jtalian Civil Code, and with the consequences that
in general articles T343 and 1418 of the Italian
Civil Code stipulate).

Public order (Private Law.)

But beyond the sobfie and sophisticated
proposals, formulated, often wilh fiuesse, by
scholars of international law, the fact remains (hat
if - as we believe - public order identifies the
fundamental values of the system that expresses it,
and if its funetion is to protect these values
(marking a boundary hetween what is legal and
what is not, between what can have legal effect in
our Jegal system apd what can notj, the very
concept of public order can only derive from fhe
system to whick it belongs (and from that only). it

(75} See Barile, op. siL, 60 5.; Quadr, op. cit, 365 at
seq.; Sperdutl, Lordine pubblice in diritte internazionale
privato {Public order in privale international law) in Riv.
dir. interm., 1976, 4, 674-676.

{76)In this sense Morelli, Lincomenti di divitto
infernuzioneade privote (Blements of intemational prvae
Taw it, Naples, 1959, 80; in Nss. Public order, in Nss.D.1,
M, 19465, 135,

{77} So Pahiz, op. cit, 134; also see Ago, Teoria
del divite internuzionale privite (Theory of privale
internatiomal lew), cit., 96 &t seq,

(78} Palata, op. cit, 135,
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iz therefore, as regards comtent and function, a
unitary and homogencous concept, whatever the
"place” in which Lhe sitmation, which must deal
with the puhlic order, has ocrwred

This thersfore means that public order,
referred to in art 3] prel. prov. of in art. 797 no. 7
and 804 of the Italian Civil Procedure Coile, is the
same to which referred to in art. 1343 of the ltalian
Civil Code.
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Caorbo & vdlori e 1 princlpl «portantis
dol noflro urdinamento gioridice sone in
parte diversi da qneili che caratterizzavany
il sistema por il quale Tordine pubblles Fu,
por la pritna volta, elaborafo ¢ introdoito nel
codice rivile.

Came el sistema [asciste, questo scelto
¢ guesti valori trovarono iz Ioro formulu.
zione cd ospréssions nell'ordinamento corpo-
rativo e nella Carta del lavoro che lo ospri-
meva {prr coi si sarebbe dovulo in guesta
legpe, cungiderata — come {u detto sighra,
§ 4, — di portata costituzignate, individnwe
i."Vvalori * che Vordine pnbblico dévrebbe avulo
la funzione di * conservme’, nei rapporli tra
privati & privati). nel nostyo sistems aliuale
% alla Costituzlone repubblicana che doh-

$6) Funzione questm, per certi veisi, analogi- e
queila di public peficy, net sisteni anglosassond, Crr.
sl prde Heotpswores, d Hisforp of Tuglisk Ly,
v, Lundon, tosy, 55 5. Carrry, Troaliss o the
Lttt of Goidrasls, i, London, 1955, 480; Axsow, Pein-
cipies of {he Enplisk Law of the Contravi, Oxford,
1959, 443 55, Manira oon risondecibile al nastro ovdine
pubiblico & Vofantiiche Ordbamg deliari. tg del odics
deli'obbligoziont svizwero, per eexti’ vevsl, asslmilar
bile pinttosto si nesicp concelle di dicitto pubblice,
Cir, sul pu'n{a_?'nr tistti. Dsen-Scril N ERBERoER, Des
Oblipationenreehl, in Kowmmenigr stsn Schwedzerizehen
Zivilgesetebueeh, 1, t©, Zurich, 1qee, szgt Guis, Dag
Sehweinerischn Oblipafiand precht, Z%rich. 1048, 50 58,

1933
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Ordins pubbiice (dir, priv.)

bismo far capo per lrovare i yalort e 1 prin-
cipt oggl fondamentali nel nosito ondinamento
gincidico,

Valori e prineipi che, sia espressi in noome
precettive, sia desumibili da normn soltanto
prograinmatiche, chiaramente si caratteriz-
zany vome espressionl di queghi fdeali di Hi-
bertd e di demotrazia che consentono alla
slera degli ipitereusi individuoali di coesistere
& opoyilinarst (sepza esserne sopraffatta) con
Yo afcra degli interesst sociali e dove anzj,
proprio in tale ¢oesistensa e coordinamento,
interessi individuall e interessi sociali Lro-
vann ragiont & strumenti per un reclproco
rafforzamento,

l.a tutela delta persona vmana, l'ideals
di eguaglianza, di solidurietd, il diritie al
lavoro (art, 2, 3 o 4 cost.); Paffermazione e
la tuiela della liberta religiosa, della Liberid
dell'imsegnamento; la solenne dichinrazione
che 'arte o la scienza sonv libers; la turgla e
l'afermarions delle liberta civili, non meno
che di guelle politiche ed sconomiiche (in
soatapza Luito W nomme wonlenvie  meiin
pt. I, I3 F-IV cost.), questi dungue L valori,
earatterizeonild if nostro ordinamento giun.
dico, che i principt genorali {67} & Pordine
pubblico =i frovam: sd- slermar,

Ma mentre i prinelpi geerali, el momento
in cui esprimmono i valarl fendumentali su cut
g fynda Uordinamenio givridico, necessaria-
mente ¢ conseguenttmenle detwrminang i
srgere di sithnzioni glundiche soggettive (s
civd il puntualizzorsl o specificaryi It capo ai
singoli individni ¢ eittadin: della titolaritd
di tali valorl); mestre ciod i prinelpi geserali
operann sul piane delle situariont soggettive,
Yordine pubbiico svolge quella [unziome con-
sarvatrics che gli & propria, som sul pigno di
quoste sitansionl, ma su quetlo  dell'agire
autonome dei privati, dei qualt & pertanto
digsklo a slabilive Ul vontine lea lecito ed il-
lecito {68}

{67) Su! punto efr. Crisarutry, Sulllefficacia def
princlfl defle costitugione, ata in Lo caxtifatione ¢ fe
dsposipions 4t principio, Milana, L¢3, g0, € Bouse,
Treerln defl'ordinapente glneiidivg, Tvino; 19be, sdo-
thyy 1o, Prinelpi geverali, ¢ir., Byi.

{68} Non enar eordo ¢ quesia: diversith df piaud
sy o principt genreatl e obdine pulibiice sone clspel-
tivamente chitmali ad operar, rischin di genetace
un appiattiinesto i prospetdive @ ung sovreapposi-
zione di riaedi,

€1 sembra, pertdmte, clic salo nel sense chiavito
et tesio e ¢iob solu fehendo distindl i cundl dhe, nel
nostro ordinamenio, svolgene § princlpi generali e
ordine pubblics, nel confreuntd risptitdvamente delie

In questo sense i principi ’gfem?rnli POSsor,
dofinirst Yo comice, in cil Yonline Pubhlie
¢ deslinato ad operate, cou quelts a.'utunom;::
da ogni espressa previslone normuativg &
dusnque come gritorio in 34 & per 24 destinayy,
a wvalere], che sinerge dal nostio sistemy ut.
tuale e che lo stesso Fervama (60) avova Anite
sia pur perzialmenic per ammettero, come
uovith verso cui & sarablmio orientate g
scelte del legislatore del o4z,

ln questp prospetiiva Sembiano poterg
rAdimensivpare &, o semben, chiarire anehe
tutie i quarellps € le incertozze sorte in dat
ttina ¢ in glwrisprudenaa, o proposito dej
cosiddetio ovdise pubblien miernarionale
proprio o caysn dell'aggeltive 4iaternaziq.
unle » che, In talune circostonze, sl & solit
far seguire afla formula cording pubblica y,

In veritd, gid Bartin sottolineava cvowe
tale pspressione significasse quasi il contrarip
di quelio che it sensn letleeals dolla pamls
inscingse Intendero (70}, Perplessitd quesiy
che, per altro, sono condivise da gran partp
defla dottrina 1)

Da uan Jato iolatti, nonostante che 1y
dottrina duminante ormai sia concorde nel
considerare il epsiddetto ordine pubblivo i
ternpzionale, come wmanifeatazione del divdio
Interno delin Stato (72) (per cui 12 qualifi-
cazione inlermazionale mdicherebhe scltanty
la mateda {73} o !" imbito ' della sua -
levanza ' & nop criteri di ' apparfonensa '),
Yo forpila ba tultavia [allo anche pensase
ad no comeeito che derivi i suol conténuti
dail'esperienza dJella comunith internrzionalo
come, {n ecerta; misura, testimoniersblero le
stesee conceziont universalistiche {74} {che
come @& stnto potato angora esercitano una
cerbn influrnza), 16 quali tendono ad identifi-
care l'ordine pubblico inlernapionale in quet
principi di civita e glusiizia universall che

sisterix  gineldioa altunle i1 signibonda i principio
i ordine pubblico v Cost Peauiwaienri, Lo prrsonalitd
f peflords le piwridic, MNapoli, sl {ma

1092), 74 Prospeitivie quest'ijtimb 43 recante ripeesa
da Frasesy, 1 tresporlo asivichevdly, Napoli, vo3y, 50,

{og) €Ie. Faswara . osen., Teorla dei contvany,
Mapoll, 1ogn, rze, ,

o) Bantiw, Prifzipes de droit internabivonal prive,
T, Dafe, rotoe, 269, i
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Selected archive file: Constitutional Court Judgments

Authority: Constitutional Court
Date; 04/02/2014
ne. 77

REPUBLIC OF ITALY
ON BEHALF OF THE ITALIAN PEQPLE
THE CONSTITUTIOMAL COURT
Composed of:
- President Gaetano SILVESTRI
-~ Judge Luigi MAZZELLA
- Judge Szhino CASSESE
- Judge Giuseppe TESAURO
- Judge Paolo Maria MAPOLITAHNO
- Judge Giuseppe FR1GO
- Judge Alessandro CRISCUOLO
- Judge Paclo GHRO3ZSI
-~ Judge Giorgio LATTANZI
- Judge Aldc CBROSI
- Judge Marta CARTARIA
~ Judge Sergioc MATTARELLA
— Judge Mario Rosario MORELLI
- Judge Giancarle CORRGGIO
- Judge Giuliano AMATO
delivered the following
ORDER
in the case concerning the constitutionality of article 1385, second
paragraph, of the Civil Code, presented by the Lower Court of Tiveli in the
civil proceeding between L.C. and M.P., with the order of April 3, 2013,
recorded a3 no. 181 of the 20I3 register of orders and published in the
Offigial Gazette of the Italian Republic no. 35, first special series of the
year 2013,
Given the intervention of the President of the Council of Ministers;
having heard in the council chambers on February 26, 2014, Judge-Rapporteur
Mario Rosario Moreili.

Conclusions in point of

Fact

whereas with the order cited above - issued during a civil judgment presented by the
prospeetive buyer of a property, to obtain, based on a lack of definitive stipulation of the
contract, a sentence that the prospective seller shouid repay double the deposit already paid -
the seised Lower Court of Tivoli raised, in terms of unreasonableness, interpreted as “intrinsic
inconsistency, contradictoriness or illogicality,” the issue of the constitutionality of art, 1385,
second paragraph, of the Civil Code, “in the part in which it does not stipulate that - in
situations when the party that provided the deposit is in default, the other party may withdraw
from the contract, retaining the deposit, and in situations when, if the default is instead on the
part of the person that received it, the other party may withdraw from the contract and collect
the double of the deposit - the court can fairly reduce the amount to be retained or the double
amount to be repaid, in situations of manifest disproportion or where justifying grounds exist,”
considering the nature of the deal and business practices;

whereas, in the opinion of the referring court, the automaticity of the order caused by the
highlighted provision would leave the court no room for any restorative remedy for objective
fairness and the overall contractual balance of the case - like the one in question - in which
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there exists an “obvious disproportion that would lead to total repayment of amounts that
would actually exceed the value of the deal™;

whereas the President of the Council of Ministers intervened, represented and defended by the
Attorney General’s Office, which concluded due to the inadmissibility of the issue, because of
the lack of express indication of the constitutional parameters being evoked and, alternatively,
because of its lack of substantiation.

Conclusions in point of

Law

whereas, from the context of the order of referral, in att. 3, second paragraph, of the
Constitution, the parameter is clearly identifiable with respect to which the national court seeks
verification of the constitutionality of the subject of the confirmatary deposit, which it suspects
of “intrinsic inconsistency [...] with respect to the overall goal pursued by the legislator,” due
to which there is no substantiation of the plea of inadmissibility as formulated above by the
Attorney General;

whereas, in any event, an issue identical to today’s - already raised by the same Lower Court of
Tivoli in a mirroring case of retention of the deposit on the part of the prospective seller - with
the decision of this Court no. 248 of 2013, was ruled manifestly inadinissible due to lack of
substantiation both as a matter of non-manifest unfoundedness and of relevance. As for the first
criterion, because - in postulating an objective and insurmountable automaticity between the
breach of the accipient or of the #adens, and, respectively, the repayment of the double
amount, or the retention of the confirmatory deposit - the referring court did not consider, in
making its decision, that what stands out, including in the context of the subject of withdrawal
caused by art. 1385 of the Civil Code, is in any case a breach that is ““seriously culpable [...],
that is, indictable (ex articles 1218 and 1256 C.C.) and of not iusignificant importance (ex art.
1456 C.C.)" as clearly shown in the ruling of the Joint Sections of the Courl of Cassation no.
533 of 2009.” And, as for the second criterion, because that Court did not consider the possible
scope for intervention recognizable to the court against a negotiating claunse that reflects (as
from his presentation) a regulation of the unequal opposite interests thai are grievously
weighted against one party. And that is based on the raising, ex officio, of the nullity (fotal or
partial} ex art. 1418 of the Civil Code, of the clause itself, in contrast with the precept of art. 2
of the Constitution (for the criterion of the fulfillment of binding obligations of joint liability),
that falls directly within the coniract, in the combined context of the canon of good faith, to
which it ascribes regulatory wis, “‘thus functionalizing the obligatory relationship to the
protection of the interest of the negotiating partner to the extent that it does not collide with the
interest of the obligor’ (Court of Cassation no. 10511 of 1999; but previously no. 3775 of 1994
and, hereinafter, in Joint Sections no. 18128 of 2005 and no. 20106 of 2009)”;

whereas - in view of the absolutely identical contents hetween the referral order that is the
subject of the aforesaid ruling no. 248 of 2013 and today’s - the issue of this Jatest
resubmission {in relation to a similar case, even though the parlies are reversed with respect to
the previous one) should, consequently, be declared in its turn, for the same reasons, manifestly
inadmissible.

Given article 26, second paragraph, of Law no. 87 of March 11, 1953, and article 9, paragraphs
1 and 2, of the supplementary rules for judgments before the Constitutional Court,

for these reasons
THE CONSTITUTIONAL COURT
declares the manifest inadmissibility of the issue of constitutionality of art, 1385, second
paragraph, of the Civil Code, raised, with reference to art. 3, second paragraph, of the
Constitution, by the Lower Court of Tivoli, with the order cited above.
So decided in Rome, at the seat of the Constitutional Court, Palazzo della Consulta, on March
26, 2014,
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Archivio selezionato: Sentenze Corte Costituzionale

A.I".lﬁ]l'itfl: Corle Costituzidﬁale
Data: 02/04/2014
n. 77

REPUBBLICA ITALIAHA
IN NOME DEL POPOLO ITALIANC
LA CORTE COSTITUZIONALE
composta dai signori:
- Gaetano SILVESTRI Presidente
- Luigi MAZZELLA Giudice
- Sabino CASSESE "
- Giuseppe TESRURO "
- Paolec Maria NAPOLITANO *
- B3iuseppe FRIGO "
- Alessandroe CRISCUOLOC ™
- Paolo GROSSI ™"
- Giorgio LATTANZI ™
- Aldo CAROSI ™
- Marta CARTABIA "
- S5ergio MATTARELLA ™
- Mario Rosaric MORELL1 "
- Giancarloc CORAGGIO "
- Giulianc AMATO ¥
ha pronunciakteo la seguente
OF0INANZA
nel giudizio di legittimité costituzicnale dell'art. 1383, secondo
comma, del codice civile, promossc dal Tribunale ordinario di Tivoli
nel procedimento civile tra L.C. e M.P., con ordinanza del 3 aprile
2013, iscritta al n. 181 del registro ordinanze 2013 e pubblicata
nella Gazzetta Ufficiale della Repubblica n. 35, prima serie
speciale, dell'anno 2013.
Visto l'atto di intervento del Presidente del Consiglio dei ministriy
udito nella camera di consiglio del 26 febbraio 2014 il Giudice
relatore Maric Rosario Morelli.

Fatto

Ritenuto

che con Pordinanza in epigrafe - emessa nel corso di un gindizio civile promosso, dalla
promissaria acquirente di un immobile, per ottenere, in ragione della mancata stipula del
contratto definitivo, la condanna del promittente venditore a restituirle il doppio della caparra
gid versata - l'adito Tribunale ordinario di Tivoli ha sollevato, softo il profilo della
irragionevolezza, intesa come «intrinseca incoerenza, contraddiftorieta od illogicitas, questione
di legittimit costituzionale dell'art. 1385, secondo comma, del codice civile, «nella parte in cui
non dispone che - nelle ipotesi in cui !a parte che ha dato la caparra & inadempiente, Faltm pud
recedere dal contratto, tifenendo la caparra e nella ipotesi in cui, se inadempiente & invece la
parte che P'ha ricevuta, I'altra pud recedere dal contratto ed esigere il doppio delia caparra - il
giudice possa equamente ridutre a somma da ritenere o il doppio da restituire, in ipotest di
manifesta sproporzione o ove sussisiano giustificati motivi», tenendo conto della natura
dell'affare e delle prassi commerciali;

che, ad avviso del rimettents, I'automatismo defla disciplina recata dalla disposizione
denunciata non lascerebbe spazio al giudice per alcun rimedio ripristinatorio deli'equitd
oggettiva ¢ del complessivo equilibrio contrattuale in fattispecie - come quella al suo esame -
in cui sussista una «evidente sproporzione che porterebbe ad una restituzione complessiva di
somme, addirittura superiori al valore stesso deli'affare»;
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che ¢ infervenuto in giudizio il Presidente del Consiglio dei ministri, rappresentato ¢ difeso
dall'Avvocatura generale dello Stato, che ha conchuso per l'inammissibilitd della questione, per
omessa espressa indicazione dei parametri costituzionali evocati, e, in subordine, per la sua
infondatezza.

Diritto

Considerato

che, dal contcsto dell'ordinanza di rimessione, & chiaramente individuabiie, nefl'art, 3, secondo
comma, della Costituzione, it parametro rispetio al quale il giudice a quo soHecita Ia verifica di
costituzionalita defla disciplina della caparra confimatoria, per sospetta sua «intrinseca
incoerenza [...] rispetto alla complessiva finalitd perseguita dal legislatores, per cui non risulta
fondata l'eccezione di inamimissibilitd come sopra formulata daflFAvvocatura;

che, comunque, questione identica a quella odierna - gid sollevata dal medesimo Tribunale
ordinario di Tiveli in faftispecic speculare, di ritenzione della caparra da parte del promitiente
del venditore - con sentenza di questa Corte n. 248 del 2013, ¢ stata dichiarata manifestamente
inammmissibile per difetto di motivazione sia in punto di non manifesta infondatezza che di
rilevanza. Quanto al prime profilo, perché - nel presupporre un oggettivo ed insuperabile
automatismo fra l'inadempimento dell'accipiens o del tradens, ¢, rispettivamente, la restituzione
del doppio, ovvero la ritenzione, della caparra confirmatoria - il Timettente aveva omesso di
considerare, al fine del decidese, che cid che viene in rilievo, anche ncl contesto della disciplina
del recesso recata dall'art, 1385 del codice civile, & comunque un inadempimento «”’gravemente
colpevole [...], cioé imputabile {ex artt. 1218 e 1256 c.c.) e di non scarsa importanza (cx art.
1456 c.c.)' come ben posto in evidenza nella sentenza delle Sezioni unite della Corte di
cassazione n. 333 del 2009». E, quanto al secondo profilo, perché quel Tribunale non aveva
tenuto conto dei possibili margini di intervento riconoscibili al giudice a fronte di una clausola
negoziale che rifletla (come da sua prospettazione) un regolamento degli opposti interessi non
equo e gravemente sbilanciato in danno di una parte, E ¢io in ragione delia rilevabilitd ex
officio della nullita (totale o parziale), ex art. 1418 cod. civ., della clausocla stessa, per contrasto
con il precetto dell'art. 2 Cost. {per il profilo delf'adempimento dei doveri inderogabili di
solidarietd), che entra direttamente nel contratto, in combinato eontesto con il canone della
buona fede, cui attribuisce vis normativa, «"funzionalizzande cosi il rapporto obbligatorio alla
tutela anche dell'interesse del partner negoziale nella misura in cui non collida con 'interesse
proprico dell'obbligato” (Corte di cassazione n. 10511 del 1999; ma gid n. 3775 del 1994 ¢, in
prosieguo, a Sezioni unite, n. 18128 del 2005 e n. 20106 del 2009)»;

che - stante [‘assoluta identitd di contenuto tra l'ordinanza di rimessione oggetio delia
richiamata sentenza n, 248 del 2013 ¢ quella odiema - la questione da quest'nltima riproposta
(in relazione a fattispecie analoga, ancorché a parti invertite, rispetio a quella precedente) va,
consegueniemente, a sua volta, dichiarata, per le stesse ragioni, manifestemente inanumnissibile,

Vistt gli articoli 26, secondo comma, della legge 11 marzo 1953, n, 87, ¢ 9, commi [ e 2, delle
notme infegrative per i giudizi davanti alla Corte costituzionale.

POM

per questi motivi

LA CORTE COSTITUZIONALE

dichiara la manifesta inammissibilitd della questione di legittimita costituzionale dell'art. 1385,
secondo comma, del codice civile, sollevata, in riferimento all'art. 3, secondo comma, della
Costituzione, dal Tribunaie ordinario di Tivoli, con ['ordinanza in epigrafe.

Cosi deciso in Roma, nella sede della Corte costituzionale, Palazzo della Consulta, il 26 marzo
2014.

DEPOSITATA IN SEGRETERIA 1L 02 APR. 2014,

Note
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Sclected archive file: Constitutional Court Judgments

Authority: Constitutional Court
Date; 10/24/2013
no. 248

REEPURLIC OF ITALY
ON BEHALF OF THE ITALIAN PREOFLE
THE CONSTITUTIOMAL COQURT
Composed of:
- President Gaeltano SILVESTRI
- Judge Paclo Maria NAPOLITANG
~ Judge Giuseppe FRIGO
- Judge Alessandro CRISCUOCLO
- Judge Paoloc GROSSI
-~ Judge Giorgio LATTANZI
— Judge Aldo CAROSI
- Judge Sergio MATTARELLA
- Judge Mario Rosario MORELLI
- Judge Giancarlc CORAGGLO
- Judge Giuliano AMATO
delivered the following
’ CERDER
in the case concerning the constitutionality of article 1385, second
paragraph, of the Civil Code, presented by the Lower Court of Tivoli in the
proceeding between P.S$. et al. and C.C. et al., with the order of October
10, 2012, recorded as no, 2 of the 2013 register of orders and published in
the Qfficial Gazette of the Italian Republic no. 5, first special series, of
the year 2013.
Given the intervention of the President of the Council of Ministers;
having heard in the council chambers on September 25, 2013, Judge-Rappcrteur
Mario Rosario Morelli.

Concilusions in point of

Fact

whereas - in a civil judgment presented to obtain the repayment of an amount that the claimants
paid as an advance (as about a third of the price agreed upon) for the purchase of a property
that was not able to take place, however, due to their failure io obtain a bank loan intended to
cover the remaining price - the seised Lower Court of Tivoli, considering that preliminary to
the sale, the amount paid by the prospective buyers had been qualified verbatim as
“confirmatory deposit,” raised, with the ordinance cited above, the issue of constifutionality of
article 1385, sccond paragraph, of the Civil Code, “in the part in which it does not stipulate that
- in instances when the party who provided the deposit is in default, the other party may
withdraw from the contract, retaining the deposit and in situations when, if the party that
received it is in default, the other party may withdraw from the contract and collect the double
of the deposit - the court can fairly reduce the amount to be retained or the double fo be repaid,
in situations of manifest disproportion or wherc [...] justifying grounds exist”;

whereas, in the opinjon of the referring coutt, there is an expectation, it this case, of a need for
a balanced protection of the right of the party not in default (that is, the sellet), to collect the
deposit, and the opposing interest of the defaulter (that is, the prospective buyer) not to lose
significant, and excessive in his estimation, capital, against his {(own) defauit, which, “while
culpable, was certainly not intentional and with respect to which he made every effort to find a
solution™;
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whereas, however, the automaticity of the order caused by the highlighted provision would
feave the court no room for any restorative remedy for objective faimess and the overall
contractual balance; hence the doubt about #s “unreasonableness”;

whereas the President of the Council of Ministers intervened, represented and defended by the
Attorney General's Office, which concluded due to the inadmissibility of the issue, because of
the lack of express indication of the constitutional parameters violated; and, alternatively,
because of its lack of substantiation.

Conclusions in point of

Law

whereas, from the context of the order of referral, in article 3, second paragraph, of the
Constitution, the parameter is clearly identifiable with respect to which the national court seeks
verification of the constitutionality of the subject of the confirmatory deposit, which it suspects
of “intrinsic inconsistency [...] with respect to the overall goal pursued by the legislator”, due
to which there is no substantiation of the plea of inadmissibility as formulated above by the
Attorney General;

whereas the question at issue is, however, manifestly inadmissible due to the fack of grounds,
both as a matter of manifest unfoundedness and of relevance;

whereas, from the first criterion, in postulating an objeciive and insurmountable automaticity
between the breach of the tradens and the retention of the confirmatory deposit on the part of
the accipient (and, speculatly, between the breach of the accipient and the right of the opposing
party to collect the double), the referring court does not consider that wbat stands out,
including in the context of the subject of withdrawal causcd by article 1385 of the Civil Code,
is nevertheless a breach that is “seriously culpable, {...] that is, indictable {ex art. 1218 C.C. and
art, 1256 C.C.} and of not insignificant importance {ex art, 1456 C.C.),” as clearly shown in the
ruling of the Joint Sections of the Court of Cassation, no. 533 of 2009;

whereas, on the issue of relevance, the referring Court, on the one hand, failed to completely
investigate the actual scope of the agreements made by the contracting parties, in order fo be
able to express a necessary consistent judgrment corresponding to the nomen juris with respect
to the actual function of the confirmatory deposit; on the other hand, it does not take into
account the possible scope for intervention recognizable to the courl against a pegotiating
clause that reflects (as, in this case, he points out) an unequal regulation of the opposing
interests that is grievously weighted against one party. And that is based on the raising, ex
officio, of the nullity (total or partial) ex article 1418 of the Civil Code, of the clause itself, in
contrast with the precept of article 2 of the Constitution (for the criterion of the fuifillment of
binding obligations of joiut liability) that falls directly within tbe contract, in the combined
context of the canon of good faith, to which it ascribes regulatory vis, “thus functionalizing the
obligatory relationship to also protecting the interest of the negotiating partmer to the extent that
it does not collide with the interest of the obligor” (Court of Cassation no. 10511 of 1999; but
previously no. 3775 of 1994 and, hereinafier, in Joint Sections, no. 18128 of 2005 and no.
20106 of 2009).

Given article 26, second paragraph, of Law no. 87 of March 11, 1953, and article 9, paragraphs
1 and 2, of the supplementary rules for judgments before the Constitutional Court.

for these reasons

THE CONSTITUTIONAL COURT

declares the manifest inadmissibility of the issue of the constitutionality of article 1385, second
paragraph, of the Civil Code, raised with reference to aricle 3, second paragraph, of the
Constitution, by the Lowet Court of Tivoli, with the ordinance cited above.

Se¢ decided in Rome, at the seaf of the Constitutional Court, Palazzo della Consulta, on
QOctober 21, 2013.

FILED IN THE REGISTRY ON OCT. 24, 2013,
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Archivio selezionato: Sentenze Corte Costituzionale

Autoritd: Corte Costituzionale
Data: 24/10/2013
n. 248

REPUBBLICA ITALIANA
IN HOME DEL ¥OPOLCO 1TALIANG
LA CORTE COSTITUZICNALE
composta dai signori:
~ Gaetano SILVESTRI Presidente
- Paolo Maria NAPOLITANG Gindice
- Giuseppe FRIGD
~ Alesasandro CRISCUOLQ ™
- Paclo GROSSI ®
- Giorgio LATTANZI *
-~ Aldce CAROS1 ™
- Sergio MATTAREILA "
- Mario Rosaric MORELLI "
- Giancarlo CORAGG1lO "
- Giuliano AMATO *
ha preonunciato la seguente
ORDINANZA
nel gindizic di legittimitd costituzionale dell'articolo 1385,
secondo comma, del codice civile, promosso dal Tribunale ordinaric di
Tivoli nel procedimente vertente tra P. S. ed altre e C. C. ed altro,
con ordinanza del 10 ottobre 2012, iscritta al n. 2 del registroe
ordinanze 2013 e pubblicata nella Gazzetta Ufficiale della Repubblica
n. 5, prima serie speciale, dell'anno 2013.
Visto 1'atte di intervento del Presidente del Consiglic del ministrig
uydito nella camera di consiglio del 25 settembre 2013 i1 Giudice
relatore Mario Resario Morelli.

Fatto

Ritenuto

che - in un giudizio civile promosso per ottenere la restituzione di somma che gli attori
assumevano versata conie anticipo (in misura di circa un terzo del pattuito) per 'acquisto di un
immokbile, che non aveva poi potuto, petd, aver luogo per la mancata erogazione, ad essi, di un
mutuo bancario destinato a coprire i} residuo prezzo - l'adito Tribunale ordinario di Tivoli,
premesso che nel preliminare di vendita, I'importo corrisposto dai promissari acquirenti, era
stato testualmente gualificato come "caparra confirmatoria”, ha sollevato' d'vfficio, con
Tordinanza in epigrafe, questione di legittimitd costituzionale dell'articolo 1385, secondo
comma, del codice civile, «mella parte in cui non dispone che - nelle ipotesi in cui la parte che
ha dato la caparra & inadempiente, l'alira pud recedere dal coniratto, ritenendo la caparra e nella
ipotesi in cui, se inadempiente & invece la parte che I'ha ricevuta, I'altra pud recedere dai
contratlo ed esigere il doppio della caparra - il giudice possa equamente ridurre In somma da
titenere o il doppio da restituire, in ipotesi di manifesta sproporzione o ove [...] sussistano
giustificati motivin;

che, ad avviso del rimettente, si prospetta, nella specie, una esigenza di biianclata futela del
diritto della parte non inadempiente (cioé del venditore), a percepire la caparra, e dell'opposto
interesse di quella inadempiente (cioé del promissario acquirente) a non perdere un capitale
notevole, ed eccessivo nella sua quantificazione, a fronte di un (proprio} inadempimento che,
«seppur colposo, certamente non & stato voluto e rispetto al quale si & adoperato in ogni modo
per trovare una soluzione»;
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che, perd, l'automatismo della disciplina recata dalln disposizione denunciata non lascerebbe
spazio al giudice per alcun rimedio ripristinatorio dell'equitd oggettiva e dei complessivo
equilibrio confrattuale; dal che il dubbio, appunto, delka sua "irragionevolezza";

che ¢ intervenuto in giudizio il Presidente del Consiglio dei ministri, rappresentato e difeso
dail'Avvocatura generale dello Stato, che fia concluso per {'inammissibilita della questione, per
omessa espressa indicazione dei parameiri costituzionali violati; e, in subordine, per la sua non
fondatezza.

Diritto

Considerato

che, dal contesto dell'ordinanza di timessione, ¢ chiaramente individuabile, nell'articolo 3,
secondo ¢comuma, della Costituzione, il parametro rispetio al quale # giudice a quo sollecita la
verifica di costituzionalitd della disciplina della caparra confnimatoria, per sospetta sua
«intrinseca incocrenza [...] rispeito alla complessiva finalitd perseguita dal lepislatoren, per cui
non risulta fondata l'eccezione di inammissibilitd come sopra formulata dall'Avvocatura;

che Ia questione in esame &, perd, comunque, manifestamente inammissibile per difetto di
motivazione, in punto sia di non manifesta infondatezza che di rilevanza;

che, infatti, per i} primo profilo, nel presuppoire un oggettivo ed insuperabile automatisino tra
I'inadempimento del tradens e la ritenzione della caparra confirmatoria da parte delf'accipiens
(e, specularmente, tra linadempimeuto dell'accipiens e il diritto della controparte ad esigerne il
doppio), il rimettente omette di considerare che cid che viene in rilievo, anche nel comntesto
defla disciplina del recesso recata dall'articolo 1385 del codice civile, ¢ comunque un
inadempimento «gravemente colpevole, [...] cioé imputabile (ex art. 1218 c.c, e art. 1256 c.c.}e
di non scarsa importanza (ex art. 1456 c.c.)», come ben posto in evidenza nelln sentenza delle
Sezioni unite della Corte di cassazione n. 533 dei 2009;

che, in punto poi di rilevanza, il Tribunale rimettente, per un verso, trascura di indagare
compiutamente la reple portata dei pafti conclusi dafle parti contrattunli, cosl da poter
esprimere un necessario coerente giudizio di corispondenza del nomen iuris rispetto
all'effettiva funzione della eaparra confirmatoria; per altro verso, non tiene conto dei possibili
margini di intervento ticonoscibili al giudice a fronte di una clavsola negoziale che rifletta
(come, nella specie, egli prospetta) un regolamento degli opposti interessi non equo e
gravemente sbilanciato in danno di una parte. E cio in ragione della rilevnbilita, ex officio,
della nullita (totale o parziale} ex articolo 1418 cod. civ., della clausoia stessa, per contrasto
con il precetto dell'articole 2 Cost., (per il profile del'adempimento dei doveri inderogabili di
solidarietd) che entra direttamente nel contratto, in combinato contesto con if canone della
buona fede, cui atiribuisce vis normativa, «fuuzionalizzando cosi il rapporio obbligatorio alla
tutela anche dell'interesse del partner negoziale nella misura in cui non collida con l'inferesse
proprio deil'cbbligatos» (Corte di cassazione u. 10511 del 1999; ma gid n. 3775 del 1994 ¢, in
prosieguo, a sezioni unite, n, 18128 del 2005 e n. 20106 del 2009).

Visti gli artt. 26, secondo comma, della legge 11 marzo 1953, n. 87, e 9, commi 1 e 2, delle
norme integrative per i giudizi davanti alla Corte costituzionale.

PQM
per questi motivi

LA CORTE COSTITUZIONALE

dichiara la manifesta inammissibilitad della questione di legittimita costituzionale dell'articolo
1385, secondo comma, del codice civile, sollevata, in riferimento alf'articolo 3, secondo
comma, della Costituzione, dal Tribunale ordinario di Tivoli, con Fordinanza in epigrafe.

Cosi deciso in Roma, nella sede della Corle costituzionale, Palazzo delln Consulta, il 21 otiobre
2013,

DEPOSITATA IN SEGRETERIA IL 24 OTT. 2013.

Note
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ITALIAN CONSTITUTIONAL COURT

Neo. 268

JUDGMENT OF JULY 7-17, 1998

THE CONSTITUTIONAL COURT

composed by: President: Dr Renato GRANATA; Judges: Prof Giuliano VASSALLI, Prof Francesco
GUIZZI, Prof Cesare MIRABELL], Prof Fernando SANTOSUOSSO, Counsel Massimo VARI, Dr
Cesare RUPERTO, Dr Riccardo CHIEPPA, Prof Valerio ONIDA, Prof Carlo MEZZANOTTE, Counsel
Femanda CONTRI, Prof Guido NEPPI MODONA, Prof Piero Alberto CAPOTOSTI, Prof Annibale
MARINI

has delivered the following
JUDGMENT

regarding the constitutional legitimacy of art. 8 of Law of no. 96 of March 10, 1955, (Provisions in
favour of those persecuted for anti-fascist, racial or political reasons and their surviving family members)
- (in the text replaced first by arl. 4 of Law of no. 1317 of November 8, 1956, and then by art. 4 of law
no. 932 of December 22, 1980, - (promoted with order issued on February 28, 1997 (received by the
Constitutional Court on September 29, 1997} by the Court of Accounts, section Il central jurisdiction on
the appeal brought by Dino Saraval against the commission for provisions fo politically or racially
persecuted and their surviving family members, registered with no. 736 in the register of orders issued in
1997 and pubiished in the Official Journal of the Italian Republic no. 44, first special series, of 1997,

Having beard the reporting judge Cesare Mirabelli in the council chamher of April 22 1998,

Having considered the following facits
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In the course of & judgment promoied to obtain the grant of the fife-long allowance of merit
envisaged for those persecuted for anti-fhscist, racial and political reasons, the Court of Accounts, section
III ceniral jurisdiction, by order issued on February 28, 1997 and received on September 29, 1997,
raised, with reference to art, 3 of the Constitution, a question regarding the constifutionality of art. 8 of
Law of no. 96 of March 10, 1955, (Provisions in favour of those persecuted for anii-fascist, racial or
political reasons and their surviving family members) - (in the text replaced first by art. 4 of Law no.
1317 of November 8, 1956, and then by art. 4 of Law no. 932 of December 22, 1980, - in the part in
which it does not provide for a representative of the Jewish community o be part of the commission that
examines the requests aimed at achieving the benefits envisaged by the same law, The denounced
provision esiablishes that the applications are to be submitted to the examination of a commission -
appointed by the President of the Council of Ministers, in consultation with the Ministers of the Interior,
Justice, Treasury, Labour and Social Security - chaired by a representative of the Presidency of the
Council and composed, in addition to representatives of the ministries concerned, also of fhree
representatives of tbe national association of the Italian anti-fascists persecuted for political reasons,

The Court of Accounts considers that the provision envisaging that the commission, responsible also
for the cxamination of the applications filed by racially persecuted individuals, cannot include a
representative of the Jewish community, detennines, in contrast with art. 3 of the Constitution, an
untequal treatment, since the resolutions relating to those persecuted for political reasons are taken with
the participation of the representatives of their association, while those relating to those persecuted for
racial reasons, which require evaluations that are not dissimilar and equally complex on the existence of
the conditions for the attribution of the condition of persecuted person to achieve the envisaged benefits,
are taken without the participation of their representative.

Having considered the following legal aspeets

1. - The question of constitutionality involves the provision that regulates the composition of the

commission responsible for the examination of the requests aimed at achicving the envisaged benefiis in
favour of individuals persecuted for anti-fascist, racial or political reasons, and of their surviving family
meimbers, of Law no. 96 of March 10, 1955,
Art. 8 of this Law - in the text replaced first by art, 4 of Law no. 1317 of November 8, 1956, and then by
art, 4 of Law no. 932 of December 22, 1980 - stipulates that the commission is chaired by a
representative of the Presidency of the Council of Ministers and is composed, in addition to a
representative from each of the Ministries whose competences are involved (interior, justice, treasury,
labour and social security), by three representatives of the national association of [talian anii-fascists
persecuted for political reasons.

The Court of Accounts considers that this provision conflicts with art. 3 of the Constitution, in so far
as it does not envisage, thus determining an unjustifted inequality of treatment, & member of the Jewish
community ta be part of the commission, contributing to expressing for those racially persecuted,
similarly to what happens for the politically persecuted with the participation of represeniatives of their
association, the complex evaluations required by the same law for the recognition of the persecuted
condition and for the granting of the related benefits.

2. - The question of constitutional legitimacy is well founded.

Law no. 96 of 1955 establishes special provisions for those persecuted for anii-fascist and political
reasons: in particular, a fife-time allowance of merit for those who suffered, as a result of the political
activity camried out againgt fascism, before September 8, 1943, acts of a persecuiory nature
(imprisonment, police confinement, violence or torture, internment in conceniration camps), which
resulted into an impairment of the working capacity. The same benefit is granted to those who suffered,
after July 7, 1938, in the same hypotheses, persecution for reasons of racial nature (art. 1). In addition to
the persecuted, both politically and racially, the law recognises services or contributions for the pension
treatment (articles 4 and 5).
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The two distinct categories, of those persecuted for anti-fascist and political reasons and those
persecuted for racial reasons, receive the same benefits, although the causes and the aims of the
damaging acts that give tight to the indemnity remain different. Also the discipline of the administrative
procedure for the recognition of the status of persecuted individual and of the situations that entitle to the
concession of the envisioned benefits is identical, while the composition of the commission specificaily
established for the examination of the related applications represents a category, that of the politically
persccuted anti-fascists, and not the otber, since no member of the contmission is connected to those
persecuted for racial reasons.

This analogy of condition, cstablished by the law for the two categories, sets the premises for
verifying the reasonableness of the diversity of discipline in relation to their representation in the
comumission.

3, - First of all, it must be remembered that it is within the discretion of the legislator, in arranging
the organisation of public offices, to provide for the establishment of specific commissions for the
performance of specific adminisirative activities, not only consultative but also deliberative.

Expression of the same discretion, to be exercised within the limits of reasonableness and oriented
by the principles of good conduct and impartiality, is the regulation of the composition of the
administrative commissions, which may also inchude those who do not have an employment relationship
with the public administration, but are considered suitable to contribute to administrative acfivity with
particular knowledge required in the matters attributed to (he competence of the commission itself or
represent particular interests 1o be considered in the evaluation of the general interest.

4, - In regulating the condition of those who suffered forms of persecution following the activity
carried out against fascism or for racial reasons, the legislator has exereised its discretion in organising
the offices responsible for the administrative function, by setting up, in fact, a commission with the
competence of examining the applications for the recognition of the status of politically or racially
persecuted individual and ascertaining the existence of the situations giving entitlement to the granting of
tlie relevant provisions.

The composition of the commission reflecis the need for these determinations to be made based on
the evaluations that also imply the appreciation of situations according to the direct knowledge and
expericnce of the events that gave rise to persecutory acts, This perspective justifics the participation in
the commission, in numbers that do not constitute a majority, of individuals who are not part of the
administrative departments of the Ministries concerned, designated by the national association of the
anti-fascists politically persecuted, which brings together those who suffered persecution because of their
anti-fascism: arrested, tried, detained, formailly warned, injured or otherwise subjecied to personal
violence, damaged in their property or exonerated from public and private working activities, excluded
from elective offices, from cenfral and local bodies. This association not only represents the inferests of
people who have suffered political persecution wbut has also taken on the task of carrying out a precise
census of the victims of fascisim (articles 2 and 3 of the bylaws); the same association, in relation to the
purposes pursued by the law, can therefore offer specific experience and knowledge, considered useful
for the best performance of the administrative function.

5. - The condition of those who suffered persecution for racial reasouns after July 7, 1938, outlined by
(he same law no. 96 of 1955, presents different characteristics, aithough the envisaged benefits and the
type of injurious situations that this law intends fo remedy are identical. In fact, they lack any link with
(he political activity against fascism, while belonging to the Jewish minority becomes relevant as a cause
of harmfil situations for the individual: these persecutions are in fact due to a personal condition,
regardless of opinions and the political activity of those who have suffered them,

Discrimination against Jews, detrimental to fundamental tights and dignity of the individual, has
taken on regulatory relevance with a series of measures that have affected various sectors of social life:
from the school system (Royal Decree-Law no. 1390 of September 5, 1938; Royal Decree-Law no, 1779
of November 15, 1938) to professional practice (Law no. 1054 of June 29, 1939); from matrimonial
maftters
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{Royal Decree-Law no. 1728 of November 17, 1938), to provisions regarding the individual, name and
inheritance (Law no, 1055 of July 13, 1939); from the interdiction to the exercise of certain offices, to the
limitations to property and economic activities (again Royal Decree-Law no. 1728 of 1938).

In this regulatory context, racial discrimination has manifested itself with peculiar characteristics,
both for the genernlity and systematic nature of the persecutory activity, directed against an entire
minority, and for the determination of the recipients, identified as belonging fo the Jewish race according
to legally established criteria (art, 8 of Royal Decree-Law no. 1728 of 1938), as well as for the pursued
purposes, quite peculiar and different from those that characterised the acts of political persecution: anti-
Jewish legislation identifies a minority, which is hit with the "persecution of rights", which will then fead
the way for the "persecution of lives".

The need, felt by the legistator, to acquire the contribution of the direct knowledge of the persecutory
events, as it can be drawn from resources that are external to the administrative apparatus, for the
examination of the applications for the granting of the benefits provided for by Law no. 96 of 1953, has
been satisfied by inserting into the specially established commission representatives of those who have
suffered the persecution. This objective was nevertheless achieved only for the category of those
persecuted for political reasons and not for those persecuted for racial reasons. Given the distinction
between the two categories created by the legislator, there is an unreasonable difference in treatment
between them caused by the omission of the representation of those racially persecuted within the
commiission, in order, like in the case of those politically persecuted, to provide a contribution of
experience and knowledge regarding specific damaging situations; nor, precisely because of the diversity
of contexts and events, the representation of those racially persecuted can he considered absorbed by the
presence of the national assaciation of Italian anti-fascists persecuted for political reasons.

In fact, the specificity of the situations connected with the two categories and their distinct
representation have already been affirmed by the legisiator in a similar regulatory context. Also for the
examnination of the applications for the granting of a life-time allowance fo former deportees to the Nazi
death camps, a special commission has been established with functions similar o those of the
comiission established with the law in question, but providing, alongside representatives of associations
of political deportees and politically persecuted anti-fascists, also a representative of the Union of Jewish
communities (art. 3 of Law of no. 791 of November 18, 1980). A specific position has therefore been
recognised to the Jewish minority, giving it representation within the body that, according to the
legislation then in force, took care of the interests of the ltalian Israclites and their communities (art, 36
of Royal Decree no, 1731 of Qctober 30, 1930).

The violation of art. 3 of the Constitution can be remedied by overcoming the unequal treatment that
the contested provision determines with the criteria followed by the legislator in the analogous and
already recalled situation concerning deportees: therefore inteprating the composition of the commission
with a representative of the community that has suffered a racial persecution. The same legislator has
identified this representation in the union of the Italian Jewish communities, an entity that, now under the
name of Union of Italian Jewish Communities, is representative of the Jews in Italy and protects their
general interests {art. 37 of the bylaws approved by the exiraordinary congress of the Union held on
December 6 - 8, 1987) and whose representativeness is recognised by art, 19 of Law no. 101 of March 8,
1989 (Rules for the relations befween the State and the Union of Italian Jewish communities).

6. - Restoring the constitutionality of the contested provision, by integrating the composition of the
commission with a representative of the Union of Ttalian Jewish Communities, the power of the legislator
remains to possibly dictate a new discipline also conceming a different composition of the commission
and the criteria for the designation of ils components.

FOR. THESE REASONS

THE CONSTITUTIONAL
COURT
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declares the unconsiitutionality of art, 8 of Law of no. 96 of March 10, 1955, (Provisions in favour
of those persecuted for anti-fascist, political or racial reasons and their surviving family members) - (in
the text replaced first by art, 4 of Law no. 1317 of November 8, 1956, and then by art. 4 of Law no. 932
of December 22, 1980, - in the part in which it does not provide for a representative of the Union of the
Jewish Communities fo be part of the commission that examines the tequests aimed at achieving the
benefits envisaged by the same law.

So decided in Rome, at the seat of the Constitutional Court, Palazzo della Consulta, on July 7, 1998.
The President Granata
The Drafter: Mirabelli
The Chancellor: Fruscella
Filed with the Registrar on July 17, 1998.

The Chancellor: Fruscella

The judgments and orders of the Constitutional Cowrt ave published in the first special series of the Official Journal of the
Ttalian Republic (pursuant to art. 3 of Law no. 839 of December 11, 1984, and art. 21 of Presidential Decree no. ! 092 af December
28, 1985) and in the Official Collection of the judgments and orders of the Constitutional Court (pwrsuant fo art. 29 of the
Supplementary Rules for the proceedings before the Constitwtional Court, approved by the Constitutional Couri o 16 March 1958},

The text published in the Official Jowrnal is entirely authentic and prevails in the event of divergence.
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RRALEC S

CORTE COSTITUZIONALE },;‘\-.:-‘,:*3::1“

i

N. 268

SENTENZA 7-17 LUGLIO 1998

LA CORTE COSTITUZIONALE

composta dai signori: Presidente: dott, Renato GRANATA; Giudici: prof. Giuliano VASSALLI, prof.
Francesco GUIZZI, prof. Cesare MIRABELLI, prof. Femando SANTOSUQOSSO, avv, Massimo YARI,
dott, Cesare RUPERTO, dott, Riccardo CHIEPPA, prof. Valerio ONIDA, prof. Carlo MEZZANOTTE,
avv. Fernanda CONTRI, prof. Guido NEPPL MODONA, prof. Piero Alberto CAPOTOSTI, prof.
Annibale MARINI;

ha pronunciato la seguente
SENTENZA

nel giudizio di legittimitd costituzionale dell'art. 8 della legge 10 marzo 1955, n. 96, (Provvidenze a
favore dei perseguitati politici antifascisti o razziali e dei loro familiari superstiti} - (nel testo sostituito
prima dalf'art. 4 della legge 8 novembre 1956, n. 1317, ¢ poi dail'art, 4 della legge 22 dicembre 1980, n,
932 - (promosso coh ordinanza emessa il 28 febbraio 1997 (pervenuta alla Corte costituzionale il 29
settembre 1997) dalla Corte dei conti, sezione III giurisdizionale centrale sul ricorso proposto da Dino
Saraval contro la commissione per le provvidenze ai perseguitati politici o razziali e loro familiari
superstiti, iscritta al n. 736 del registro ordinanze 1997 e pubblicata nella Gazzetta Ufficiale della
Repubblica . 44, prima serie speciale, detf'anno 1997.

Udito nella camera di consigho del 22 aprile 1998 il giudice refatore Cesare Mirabelli.

Ritenuto in fatto
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Nel corgo di un giudizio promosso per ottenere la concessione dell'assegno vitalizio di benemerenza
previsto per t perseguitati politici autifascisti e razziali, la Corte dei conti, sezione III giurisdizionale
centrale, con ordinanza emessa il 28 febbraio 1997 e pervenuta i 29 seftembre 1997, ha sollevato, in
riferimento all'art. 3 della Costituzione, questione di legittimitd costituzionale dell'art. 8 della legge 10
marzo 1955, n. 96, (Provvidenze a favore dei perseguitati politici antifascisti o razziali e dei loro
familiari superstiti) - nel testo sostifuito prima dali'art. 4 della legge 8 novembre 1956, n, 1317, e poi
dall'art. 4 della legge 22 dicembre 1980, n. 932 -, nella parte in cui non prevede che un esponenie della
corunita ebraica faccia parte della commissione che esamina le domande dirette a conseguire i benefici
previsti dalla stessa Iegge La disposizione denunciata stabilisce che le domande siano sottoposte
allesame di una commissione - nominata dal Presidente del Consiglio dei Ministri, di concerto con i
Ministri defl'iniernio, della givstizia, del tesoro, del favoro e della previdenza sociale - presieduta da un
rappresentante della Presidenza del Consiglio ¢ composta, olire che da rappresentanti dei ministeri
interessati, anche da fre rappresentanti dell'associazione nazionale perseguitati politici italiani
antifascisti,

La Corte dei conti ritiene che l'omessa previsione che della commissione, cui ¢ rimesso Fesame
anche delle domande dei persepguitati razziali, faccia parte un rappresentante della comunitd ebraica,
defermini, in confraste con l'art. 3 della Costituzione, una disparitd di trattamento, giacché le
deliberazioni relative ai perseguitati politici souo assunte con la partecipazione dei rappresentanti defla
loro nssociazione, mentre quelle relative al perseguitati razziali, che richiedono valutazioni non dissimili
ed egualmente complesse sulla esistenza dei presupposii per l'attribuzione della condizione di
perseguiiato e per conseguire i previsti benefici, sono adottate senza la partecipazione di un loro
rappresentante.

Considerato in diritio

1. - La questione di legittimitd costituzionale investe la disposizione che disciplina la composizione
della commissione cui ¢ rimesso 1'csame delle domande dirette a conseguire i benefici previsti, a favore
dei perseguitnti politici antifascisti o razziali, e dei loro familiari superstiti, dalla legge 10 marzo 1955, n.
96. L'art. 8, di tale legge - nel testo sostituito prima dall'art. 4 della legge 8 novembre 1956, n. 1317, e
poi dall'art. 4 della legge 22 dicembre 1980, n. 932 - dispone che fa comrmissione & presieduta da un
rappresentante della Presidenza del Consiglio dei Ministri ed ¢ composta, oltre che da un rappresentante
per ciascuno dei Ministeri le cui competenze sono coinvolte (dell'interno, della giustizia, del tesoro, del
lavoro e della previdenza sociale), da tre rappresentanti dell'associazione nazionale perseguitati politici
italiani antifascisti.

La Corte dei conti ritiene che questa disposizione sia in contrasto con Fart. 3 della Costituzione nella
parte in cui non prevede, cosl determinando una ingiustificata disparitd di trattamento, che della
commissione faccia parte un esponente della comunita ebraica, perché concorra ad esprimere per i
perseguitati razziali, analogamente a quanto avvicne per 1 perseguitati politici con la partecipazione di
rappresentanti della loro associazione, le complesse valutazioni richieste dalla stessa legge per il
riconoscimento della condizione di perseguitato e per la concessione dei relativi benefici,

2. - La questione di legittimita costituzionale & fondata.

La legge n. 96 del 1955 prevede particolari provvidenze per i perseguitati politici antifascisti: in
particolare un assegno vitalizio di benemerenza per chi ha subito, a seguito dell'attivitd politica svolta
contro i fascismo, anterionnente all'8 seftembre 1943, atti di carattere persecutorio (detenzione in
carcere, confino di polizia, violenze o sevizie, internamento in campi di concentramento), da cui sia
derivata una menomazione della capacita lavorativa. Lo stesso beneficio é concesso a chi ha subite, dopo
il 7 luglio 1938, nelle identiche ipotesi, persecuzioni per motivi di ordine razziale (art, 1). Inoltre ai
perseguitati, sia politici che razziali, sono riconosciuti servizi o contributi figurativi per il trattamento di
pensione (artt. 4 e 5).
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Alle due distinte categorie, dei perseguitati politici antifascisti e dei perseguitati razziali, sono
attribuiti i medesimi benefici, pur rimanendo differenti le cause e le finalitd degli atti lesivi che danno
titolo all'indennizzo. Anche la disciplina del procedimento amminisirativo per il riconoscimento della
qualifica di perseguitato e delle situazioni che danno titolo alla concessionc dei previsti benefici &
identica, mentre la composizione della commissione appositamente istituita per l'esame delle relative
domande vede rappreseniata una categoria, quella dei perseguitati politici antifascisti, ¢ non I'alira,
giacché nessun componente della commissione & riferibile ai perseguitati per motivi razziali.

Questa analogia di condizione, stabilita dalla legge per Ie due categorie, pone le premesse per
verificare la ragionevolezza defla diversitd di disciplina in relazione alla loro rappresentanza nelia
commissione.

3. - Va anzitutfo ricordato che rientra nefla discrezionalitd del legislatore, nel disporre in ordine
all'organizzazione dei pubblici uffici, prevedere l'istituzione di apposite commissioni per I'esercizio di
specifiche attivita amministrative, non solo consultive ma anche deliberative.

Espressione della stessa discrezionalita, da escrcitare nei limiti delfa ragionevolezza ed oriertata dai
principi di buon andamento e di imparzialita, ¢ la disciplina della composizione delle commissioni
amministrative, delle quali pud essere chiamato a far parte anche chi non ha un rapporto d'impiego con la
pubblica amministrazione, ma & ritenuto idoneo ad apportare all'attivitd amministrativa il confributo di
particolari conoscenze richieste nelle niaterie attribuife alla competenza della commissicne stessa o
rappresenta interessi particolari da tenere presenti nella valutazione dell'interesse generale.

4. - Nel disciplinare la condizione di chi ha subito persecuzioni a seguite dell'attivita svolta contro il
fascismo o per motivi d'ordine razziale, il legislatore ha esercitato Ia sua discrezionalita nell'organizzare
ghi uffici cui ¢ demandato Fesercizio della funzione amministrativa istituendo, appunto, una commissione
cui & attribuita Ja competenza ad esaminare le domande di riconoscimento delia qualifica di perseguitato
politico o razziale e ad accertare la sussistenza delle situazioni che danno titolo alla concessione delle
relative provvidenze.

La composizione della commissione rispecchia 'esigenza che queste determinazioni siano assunte
sulla base di valntazioni che implicano anche Fapprezzamento di situazioni in base alla diretta
conoscenza ed esperienza delie vicende che hanno dato luogo agli atti persecutori. In questa prospettiva,
si giustifica la partecipazione alla commissione, in numero non maggioritario, di estranei agli apparati
amministrativi dei Ministeri interessati, designati dalf'associazione nazionale perseguitati politici
antifascist, che riunisce quanti subirono persecuzioni a causa del loro antifascismo: amrestati, processati,
detenuti, diffidati, feriti o comunque fatti oggetto di violenze nella persona, danneggiati nei beni o
esonerati dalle pubbliche e private attivita lavorative, esclusi da cariche elettive, da organi centrali e
locali. Questa associazione non solo rappresenta gli interessi delle persone che hanno subito Ie
persecuzioni politiche, ma ha assunto, tra I'altro, il compito di effettuare un preciso censimento delle
vittime del fascismo (arit. 2 e 3 dello statuto); Ia stessa associazione, in relazione alle finalitd che la legge
persegue, pud dunque offrire Fesperienza di particolari conoscenze, considerate utili per il uiigliore
esercizio della funzione amministrativa.

5. - La condizione di chi ha subito persecuzioni per motivi razziali dopo il 7 luglio 1938, defineata
dalla stessa legge n. 96 del 1955, presenta, sebbene siano identici i benefici previsti ed il tipo di
situaziomni lesive cui si &, con tale legge, inteso porre rimedio, caratteristiche diverse. Manca, difatti, per
costoro ogni collegamento con l'attivita politica contro il fascismo, mentte assume rilievo, come causa
delle situazioni lesive della persona, 'appartenenza alla minoranza ebraica: le persecuzioni sono infatti
dovute ad una condizione personale, indipendentemente dalle opinioni ¢ dali'attivitd politica di chi le ha
subite,

Le discritinazioni nei confronti degli ebrei, lesive dei diritti fondamentali e della dignitd della
persona, hanno assunto consistenza normativa con un complesso di provvedimenti che hanno toccato i
diversi settori della vita sociale: dalla scuola (regio d.-l. 5 settembre 1938, n. 1390; regio d.-L 15
novembre 1938, n. 1779), all'esercizio delle professioni (legge 29 giugno 1939, n. 1054); dalla materia
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matrimoniale (regio d.-l. 17 novembre 1938, n. 1728}, a quella delle persone, del nome e delle
successioni (legge 13 luglio 1939, n. 1055); dall'interdizione all'esercizio di determinati uffici, alle
limitazioni in materia patrimoniale e nelle attivitd economiche (ancora il regio d.-1. n. 1728 del 1938).

In questo contesto normativo, la discriminazione razziale si & manifesiata con caratteristiche
peculiari, sia per la generalifd e sistematicitd dell'attivitd persecutoria, rivolta contro un'intera comunita
di minoranza, sia per la determinazione dei destinatari, individuati come appartenenti alla razza ebraica
secondo criteri legislativamente stabiliti (art. 8 del regio d.-1. n. 1728 del 1938), sia per le finalitd
perseguite, del tutto peculiari e diverse da quelle che hanno caratterizzato ghi afti di petsecuzione
politica: In legislazione antiebraica individua upa comunitd di minoranza, che colpisce con la
"persecuzione dei diritti", sulla quale si innestera, poi, la "persecuzione delle vite®.

L'esigenza, avvertita dal legislatore, di acquisire il contributo delfa diretta conoscenza delle vicende
persecutorie, quale pud essere attinta da competenze esteme all'apparato ammiuisfrativo, per I'esame
delle domande di concessione dei benefici previsii dalla legge n. 96 del 1955, & statn soddisfatta
inserendo nella commissione, appositamente istituita, componenti rappresentativi di quanti hanno subito
le persecuzioni. Questo obiettivo ¢ stafo tuttavia realizzato solo per la categoria dei perseguitati politici e
non per quella dei perseguitati razziali. Posta dal legislatore la distinzione tra le due categorie, costituisce
un'irragionevole disparitd di trattamento tra di esse Fomesso inserimento nella commissione di una
rappresentanza dei perseguitati razziali, perché apporti, analogamente a quanio avviene per i perseguitati
politici, il particolare contributo di esperienza ¢ conoscenza delle specifiche situazioni lesive; né, proprio
in rogione della diversitd di contesti e vicende, la rappresentanza dei perseguitati vazziali pud ritenersi
assorbifa dail'associazione nazionale perseguitati politici italiani antifascisti.

La specificita delle situazioni che fanno capo alle due categoric e la distiuta rappresentanza di esse
sono state, del resto, gia affermate dai legislatore in un analogo contesto normativo. Anche per l'esame
delle domande per la concessione di un assegno vitalizio a favore degli ex deportati nei campi di
sterminio nazisti, & stata istituita un'apposita commissione con funzioni del tufto analoghe a quelle della
cominissione istituita con la norma denunciata, ma prevedendo, accanto ai rappresentanti delle
associazioni dei deportati politici e dei perseguitati politici antifaseisti, anche un rappresentante
dell'Unione detle comumnita israelitiche {art. 3 della legge 18 novembre 1980, n. 791). Alla minoranza
ebraica & stata dunque riconosciuta una specificita di posizione, e tie & stata attribuita la rappresentanza
all'ente che, secondo Ia legislazione allora vigente, curava gli interessi degli israeliti italiani e delle loro
comunitd {art. 36 del regio decreto 30 ottobre 1930, n. 1731).

Alla violazione dell'art. 3 della Costituzione pud essere posto riparo superando la disparitd di
trattamento che la norma denunciata determina con i criteri seguiti dal legislatore nell'analoga e gia
richiamata situazionc relativa ai deportati; integrando, quindi, la composizione della commissione con un
rappresentante della comunitd che ha subita le persecuzioni razziali, Lo stesso legislatore ha individuato
tale rappresentanza nell'uiione delle comunita israelitiche italiane, ente che, ora con la denominazione di
Unicne delle comunita ebraiche italiane, é rappresentativo degli ebrei in ltalia e ne tutela gli interessi
generali {art. 37 dello statuto approvato dal congresso straordinario deli'unione tenutosi it 6 - 8 dicembre
1987} e Ia coi rappresentativitd é riconosciuta dall'art. 19 della legge 8 marzo 1989, n. 101 (Norme per {a
regolazione dei rapporti tra lo Stato e 'Unione delte comunita ebraiche italiane).

6. - Ricondotta a legittimitd costituzionale la norma denunciata, colmando 1'omessa previsione nefla
composizione della commissione di un rappresentante deli'Unione delle comunifd ebraiche italiane,
permane integro il potere del legislatore di dettare eventualmente una nuova disciplina anche relntiva ad
una diversa composizione defla commissione ed ai criteri di designazione dei suoi componenti.

PERR QUESTI MOTIVI

LA CORTE COSTITUZIONALE
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Dichiara T'illegittimita costituzionale dell'art. 8 della legge 10 marzo 1955, n. 96 (Provvidenze a
favore dei perseguitati politici antifascisti o razziali e dei loro familiari superstiti) - nel testo sostituito
prima dall'art. 4 della legge 8 novembre 1956, n. 1317, e poi dall'art. 4 della legge 22 dicembre 1980, n.
932 - nella parte in cui non prevede che, della commissione istituita per esaminare le domande per
conseguire i benefici che la stessa legge prevede, faccia parte anche un rappresentante delt'Unione delle
comunifd ebraiche italiane.

Cosi deciso in Roma, nella sede della Corte costituzionale, Palazzo della Consulta, il 7 luglio 1998,

1 Presidente: Granata
11 redattore: Mirabelli
11 cancelliere: Fruscella

Depositata in cancelleria il 17 luglio 1998.

I cancellicre: Fruscella

Le sentenze ¢ le ordinanze defla Corte costituzionale sono pubblicate nella prima serie speciale della Guzzetta Ufficiale
della Repubblica Inliana (o norma degli artt. 3 della legge 11 dicembre 1984, n. 839 ¢ 21 del decreto del Presidente dellu
Repubblica 28 dicembre 1983, n, 1092} e nella Raccolia Ufficiale delle sentenze e ardinanze delia Corte costituzionale (a norma
deil'art. 29 delle Norme integrative per | giudizi davanti alla Corte costituzionale, approvate dalla Corte cosiituzionale il 16
inarzo 1956).

I testo pubblicata nella Gazzetia Ufficiale fa interamente fede ¢ prevale in casa di divergenza,
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[156-157] OBJECT AND PURPOSE

157. Mandatory rules and principles of public order

Not all contrasts with the rules of law determine the illegality of
the agreement: there must be a breach of the mandatory rules (see
above,n. 110 and {1 1),

In addition to the mandatory rules contained in the Ttalian Civil
Code, those m the Criminal Code are particularly important: indeed, it
1s clear that any agreement that involves the commitment o cominit,
reward of facilitate a crime is null and void. Moreover, there is a large
number of mandatory rules contained in special laws, which
sometimes integrate the structure of the legal system, but some other
times constitute measures to deal with particular economic or political
contexts, and in this case they have a less stable nature over time.

The mandatory rule limits the autonomy of the private individual
i1 order to pursue the general interests, and sometimes also to protect
it.

Thus, for mstance, m the name of the general mterest in the
proper functioning of the market, which guarantees its efficiency with
everyone's benefit, the law prohibits agreements with which
entreprencurs commit themselves not to compete with cach other
(e.g.. dividing up the markets between them or refraining from
lowering prices). The law aims at preventing entrepreneurs from
organizing the limitation of mutnal competition, and therefore
sanctions the conclusion of such agreements. It also aims, in the best
mferests of the market, at ensuring a continued freedom of
competition for the individual entrepreneurs, and therefore provides
for the nullity of any cartel agreement. Thus, if subsequently some of
the participating entreprencurs consider it appropriate to adopt
competitive initiatives (e.g. lowering prices, enlarging the area of their
business, and so on) they can do it freely, with a general benefit.

We should also consider art, 979 of the Italian Civil Code, which
states that the duration of the usufruct cannot exceed the life of the
usufructuary, if it is constituted in favor of a natural person, or the
term of thirty years, if it is established in favor of a legal person.

199
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These provisions are aimed al favoring economic dynamism, which
would be hampered if the same asset could be affected, for an
excessive time, by the rights of different subjects, each of which
would be given a vetoing power about any transformation or change
of the economic destination of that asset. Since this is a structural
principle of the economic system that pursues the general interest, the
provision must be considered mandatory. On the contrary, the
provisions according to which, for instance, the ordinary maintenance
of the asset 1s under the responsibility of the usufructuary while
extraordinary repairs are to be paid by the owner (articles 1004 and
1005 of the Italian Civil Code) only involve the individual interests of
these two subjects, and therefore must be considered non-mandatory
rules, which can be overridden by ditferent agreements.

Let us examine this point a little further. Both the rule that puts
ordinary maintenance under the responsibility of the usufructuary, and
the one that provides for the termination of the usufruct after a certain
time, benefit the owner, We can ask ourselves why, in contrast to the
first, in the second case we tallk about protecting a higher interest
when only the owner's power to use his or her assel seems to be in
question. We need to consider here that if the owner, contrary to what
1s usually practiced, agrees with the usufructuary that ordinary
maintenance will be carried out at his or her own expense, he or she
creatcs a set of rights and obligations that will not lead o harmful
behavior from a general,economic standpoint. If, on the other hand,
the owner negotiates a usufruct on and property destined to last for
generations, e or she creates a structure which, as we have
mentioted, would hinder new economic initiatives that would
eventually arise and seem advantageous. In this way, the owner would
not only bind himself or herself, but also the subsequent owners of the
asset. Moreover, also the constraint that concerns his or her own
freedom of economic initialive may be mitially underestimated,
precisely because it will be projected in the distant future. Mandatory
rules limit the private autonomy i particular cases in which the
legistator  believes that the coincidence Dbetween individual
assessments and the general interest is not ensured. A typical
hypothesis i this regard is precisely the creation of constraints that
are excessively long.

Finally, a mandatory rule sometimes excludes the possibility of
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disposing of one's right (transferring it in whole or m part, or giving it
up entirely), when this would conflict with fundamental ethical
convictions. And for this reason, in principle, personal rights and
those deriving from family relationships cannot be disposed of. In
that regard, however, we must immediately point out that if the
violation of a personal right involves the right to compensation for
damages, this can be disposed of, like property rights in general: here
we are no longer talking about the possibility of disposing of
inalienable rights, but - once the violation has occurred - only of the
money to which the individual is entitled as compensation.

Furthermore, a mandatory rule may restrict the negotiating
autonomy in order to protect the individual against the violation of
personal rights, when it can be presumed that they are imposed by an
abuse of the power belonging to the other contractual party, or that
they are not sufficiently and thoughtfully considered.

In this regard, it should be pointed out that often the mandatory
yule acting as protection establishes a legal discipline, which implies
that in particular circumstances the protected party has property rights
that by their own nature are available to him or her. In these cases, the
possibility of a prior waiver of the general discipline of the
relationship, understood as a matrix from which the specific property
right may arise when certain conditions are met, is excluded;
however, the owner can dispose of the concretc property right,
deriving from a current and specific situation, even waiving it. So, for
instance, any agreement that excludes or limits in advance the fability
of the manufacturer towards the user of a defective product is null and
void (art. 12, of Pres. Deeree no. 224 of May 24, 1988). However,
once the accident has occurred, there arises a right to compensation
for damage, which the injured party may freely dispose of, in
particular by renouncing it in whole or in part, or by making it the
object of a transaction. The reason is that, at this peint, there is no
longer any reason to assume a poor judgement of the act.

Similarly, in the lease of a property used as a shop, any clavse
with which the tenant waives, in a preventive and general manner, the
rule that gives him or her the right of Grst refusal with respect to any
other purchaser, for the same price, in the lrypothesis that the landlord
intends to sell the property itself would be null and void; but in the
concrete event of the landlord intending to sell, the tenant can validly
renounce his or her specific right of first refusal,
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In labor Iaw, the legal protection is pushed even further, and
there are special precautions about the waivers and transactions that
the worker can agree to about his or her rights arising from mandatory
provisions, also after they have arisen (think, for example, of the
compensation for annual leaves not enjoyed or the entitlement to an
increased fee for overtime). In fact, the presumption of the employer
taking advantage of the worker remains, unless there is a settlement
reached before a judge, or before the special commission of the
Provincial Labor Office, or with the unions (art. 2113 of the Italian
Civil Code). :

It is therefore necessary to distinguish, among the civil
provisions, the mandatory rules from the non-mandatory ones.

Sometimes, the distinction results from their specific
formulation: the rule is certainly mandatory when it provides for the
nullity of the act committed in its violation (e.g. articles 1111
paragraph 2, 1229, 1501, 1573, 1681 paragraph 2, 1) g of the ltalian
Civil Code). 1t is however non-mandatory 1f 1t allows for a different
will of the parties (e.g. articles 1182, 1183, 1263 p. 3, 1267 p. 1, 1475,
1477 p. 2, 115, 1907 of the ltalian Civil Code). In the absence of
precise indications, it is up to the intetpreter to establish the nature of
the rule, by considering its purpose.

After mentioning the violation of mandatory rules, art. 1343 of
the Code adds that the agreement is illegal when it is contrary to
public order (art. 1343 of the Italian Civil Code).

This concept expresses the set of principles underlying the
political and economic structure of society, inherent in the current
legal system. Mentioning, along with mandatory rules, the broader
concept of "public order”, the legisiator has intended to exclude that
the illegality of the agreement can be evaluated only based on the
prohibitions expressed by faw: it is also necessary that the agreement
does not conflict with the principles to which the mandatory rules are
inspired. These principles can be inferred from the legal system, and
the most important and general among them are declared in the
Constifution: the judge has the task of translating them into rules
practically applicable to concrete cases, complementing the set of
public order provisions expressly stipulated by the legislator.

In order to getl an overview of the rules and principles of public
order, these can be classified according to whether they belong to the
public political order or to the public economic order (it should be
immediately underlined that the distinction between these two
concepts is not always clear. However, the classification can be
equally useful for its purpose, which is purely descriptive).
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The public political order concerns the defense of the structure
of the Stlate and of the family and the defense of the freedom and
integrity of the individual.

Thus the agreements that can disrupt the functioning of the
organization of the State, and m particular its constitutional
organization, the public administration and the administration of
justice, are illicit. Under this profile and mvalid, for instance, are the
sale of the vote (art. 96 of Presidential Decree no. 361 of March 30,
1957), the corruption of a public official (articles 318 and 319 of the
[talian Criminal Code) and the corruption of witnesses (art. 377 of the
[talian Criminal Code). Moreover, o tallk about cases not provided for
by specific rules: the renunciation, against remuneration, to the
candidacy for political elections; an insurance contract covering the
fines or sanctions in which the insured person may mcur. Equally, and
obviously, all agreement that can contribute to endanger the external
or interal security of the State arc unlawful as well.

Examples of agreements that are contrary to the family order
arc pacts to marry, or not to mairy, or to marry a particular third
person, the promise o request the annulment of the marriage or to
repounce an annulment already proposed and, in general, any
agreement that tends to limit the freedom of deeision regarding the
establishment, the challenge or the dissolution of family fies, or tends
to influence such decisions with remuncrations or other mmproper
incentives.

Void and null, because harmful to the fundamental {reedom of
the individual, are - for cxample - boycott agreements against
members of a particular religious denomination or a specific
association that pursues lawful purposes. However, it 1s not enough to
defend the freedom of the ndividual against the attacks from third
parties; such freedom must also be defended against the restrictive
obligations that the same protected subject may take on. Hence the
nullity - for instance - of the covenant of changing citizenship, of
abandoning a certain religious confession or embracing another, of
exercising or not exercising a certain profession. In certain fields it is
lawful to take on obligations resiricting one's personal freedom,
within a reasonable limit. The law in fact allows fixed-term
employment contracis with administrative and technical managers, if
the duration of the contract does not exceed five years and without
prejudice to the right of the employee, after three years, to withdraw
at any time giving due notice (art. 4, 1. no, 230 of April 18, 1962).

Lastly, it is wortls mentioning the nullity of the agreements that
provide for acts of disposition of one's own body, such as to cause a
permanent diminution of physical integrity (art. 5 of the Italian Civil
Code).
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In the sphere of public economic order, we can distinguish
between public protection order and public order regarding the
economic structure and direction.

The purpose of the public protection order is to protect, in

certain confractual relationships, the economically weak party that has
suffered the imposition of unfair contractual conditions, or the party
who may have entered into the contract without sufficient awarencss,
not realizing the vexatious nature of certain clauses, or
underestimating them,
The prohibition of usury is very old (art. 1815 par. 2 of the Italian
Civil Code). Modern law multiplies the mandatory rules of protection,
primarily m confracts from which the cconomically weak parly
derives his or her means of sustenance, lilke in employment contracts,
whose discipline - as we shall sce later - is to a large extent mandatory
(for instance, a clause by which the employee renounces his or her
paid annual leave would be null: art 2109, par. 2 of the llalian Civil
Code); and the same in agricultural contracts (1. no. 203 of May 3,
1982).

The discipline of leases concerning urban real estate contains
provisions aimed at the protection of tenants,

Furthermore, mandatory rules are stipulated 1o protect
consumers and users, who sometimes are induced, due to lack of
choice or hastiness, to accept unfair contractual conditions conceming
their relattons with entrepreneurs, or to enter into contracts without
being fully aware of the consequences. We will examine this topic
extensively later.

Protection rules are also stipulated in favor of smaller
entreprencurs who depend economically on larger companies with
whom they are in constant relationship. Consider, for mstance, a
"satellite" company that works continuously, and almost exclusively,
for an automotive manufacturer, for which it produces, in compliance
with executive projects or models provided by the latter, vehicle
componenis.

Economic dependence derives from the scarce possibility of
disengaging from the supply relationship with the dominant company
due to the lack of satisfactory alternatives, which may be result from
having dedicated the production structure to the particular needs of
the dominant company by investing in equipment or in luman capital
to an extent that is justified by the continuity of the relationship and
not otherwise employable in the event of its termination.

For this type of relationships {(subcountracting) the law stipulates
some specific protective rules for the satellite company (limits to the
deferral of payment of the remuneration, mandatory penalties for faic
payment, prolibition of certain unfair terms) and generally establishes
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the nullity of unjustifiably burdensome or discriminatory clauses
imposed on the satellite company by taking advantage of its position
of economy dependence (art. 9, 1. no, 192 of June 18, 1998).

A similar phenomenon of decreased flexibility, deriving (rom
having set up the own production structure in a way specifically
dedicated to the contractual obligations, occurs for companies that
have entered into commercial {ranchise agreements with a major
franchiser, in order to be part of its distribution chain or of a network
of companies that trade or provide services according to the eriteria
determined by the franchiser and presenting themselves to the public
with the same image (infra, no. 341). Accordingly, the law cstablishes
that, if the contract is for a fixed term, the franchiser must i any case
guarantee to the franchisee a minimum duration, sufficient to the
amortization of the investment and in any case not less than three
years, without prejudice - obviously - to the possible termination due
to a default by one of the parties (art. 3 par. 3, . no. 129 of May 6,
2004).

For instance, the public protection order also includes the
provisions that cstablish the nullity of the clauses limiting the lability
of the carrier for accidents affecting the traveler (art. 1681, par. 2 of
the Italian Civil Code) or those which tend to exclude or to decrease
the liability of the hatel owner for the theft, loss or deterioration of the
things brought by the customers in the hotel (art. 1785-d of the Italian
Civil Code) and, more generally, of any agreement that excludes or
limits in advance the liability of the debtor for malice or gross
negligence (art, [229, par. | of the ltalian Civil Code), or of
agreements with terms of termination that make the exercise of the
right excessively difficult for one of the parties (art. 2965 of the
Italian Civil Code), or of agreements concerning payment extensions
and default interest, in the relations between commercial
entrepreneurs, which are unjustificd by the circumstances, grossly
unfair and to the detriment of the price creditor (art. 7 of Leg. Decree
no. 231 of October 9, 2002). These are unfair terms imposed on
economically weak or misguided contracting parties, whom the law
intends to protect.

The public order regarding the economic structure and direction
is constituted by the criteria regulating the economic activity of
private and public operators.

This includes the rules and prineipies that govern competition,
in order to cnsure its freedom and fanness. For instance, an exampie
of & covenanl contrary to the principles of correctness in carrying out
the economic activity would be the promise of a sum of money to the
employee of another company i return for confidential information
about his or her organization; or an agreement with which a supplier
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commits not to serve a certain competitor who its counterparty wants
1o damage.

To protect the correct functioning of the market, the law
provides for the nullity of agreements between entrepreneurs that
have the purpose or effect of preventing, distorting or restricting
competition. For instance: dividing up the markets and committing
not to sell m the areas reserved for the others, or commitiing
themselves not to apply prices lower than a certain threshold (art, 101
of the FUE Treaty, art, 2, 1. no. 287 of October 10, 1990).

Also outside of the competition relationship, any excessive
consiramt on the freedom of working, professional and artistic
activities as well as cconomic undertakings in general is to be
considered contrary to public order. From this point of view, for
instance, a contract that would oblige a wriler to offer a publisher a
pre-emptive right on all his or her future work, without time limits,
would be null and void.

The regulations regarding the ecirculation of goods are also part
of the economic public order. Hence the illegality, for instance, of any
agreement that creates an atypical malerial right (see above, no. 67),
or of any provision that establishes a right of usufiuct or a lease for a
duration exceeding the legal term (articles 979 and 1573 of the Italian
Civil Code).

Particular mention should be made of the prohibitions
associated with urban planning and landscape protection. in order to
discourage the construction of unauthorized buildings, these are
placed out of trade: any deed between living persons having as its
object their transter, or the establishment on them of material rights
other than mori{gages and casements is void and null (articles 17, 40,
41, 1. no. 47 of February 28, 1985). Likewise, any deed between
tliving persons (except for hereditary divisions and donations between
spouses or close relatives) having as its object illegally zoned land (art
18, paragraphs 9 and i1, I. idem).
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l if‘lf‘!” I ;‘"'I UGG T CASA, i 9':)

che e costiluiscono il fondamento » (art. 2697 comma | cod. civ.), & desi-
gnata come nstragione processuale, Cosi il mutuante potra agire per la
restituzione sernplicemente in base alla proniessa rilasciatagli dal mutuata-
rio; spetierd a quest’ultimo di provare, per esempio, che in realta la somma
on gli fu versata,

Si diseute se questa regola, deltata dalla legge per le promesse, possa applicarsi analogi-
camente alfe dichiaraziont rivolte a trasferire fa proprictd o alted diritti, o a costituire diritg
peali. La giurisprl.ldenza lo nega . In particolare: se si trattu di un trasferimento per i} guale 1z
fegge richiede la forma seritta. anche la causs deve risultare dallo seritio '

C - i NEGOZIO ILLECITG

156. 1l negozio illecito: concetto

1l negozio si dice illecito quando tende a realizzare un risultato vieta-
to da norme o principi inderogabili. Si pud trattare di norme imperative d
legge, di principi fondamentali e inderogabili delt’ordinamento giuridico
(ordine pubblico), o anche di concezioni morali comuneniente accolte
(buon cosnnmne), ant, 1343 cod. civ.

In ogni caso il negozio illecito non ¢ riconosciuto né tutelato dal dint-
to: gli effetti contrari al diritto non si producono: il negozio, o la singola
clavsola, sono #ulli (e talvolta la clausola nulla sara automaticamente so-
stituita da una disposizione legale).

Occorre dungue che sia iltecito il confennty del negozio, Tale ipotest va neltamenie
distinty da quella in cui siapo illeciti exclusiviamente i mrezzi usadi per ottenere la stipulazione
el negozio. Cosi, se Luluao con le minacee costringe altri a vendergli un terreno, oggeno ¢
vausa del negozio (trasferimento del tlermreno verso 1l corrispettivo del prezzo) sono in sé ¢ per
sé leciti e percie i¥ contrawo di vendita non £ nuile pee Hlicesta (bensd annullabile per violen-

.

157. Norme imperative ¢ principi di ordine pubblico

Non qualsiasi contrasto con norme di diritto determina U'illiceita del
negozio: occorre che si tratti di morme imperative {v. supra, n. 110 ¢
111y,

Accanto alle norme imperative contenute nel codice civile, hanno
particolare importanza quelle del codice penale: & chiara infatti la nullita
di qualsiasi negozio che preveda 'impegno a commettere un reato, oppure

M Cass civ. 0 1023R713: 9025487, in Corr. g 1988, 253; Cass. civ. n. 41247,

0 Cass, eiv, 1. 8363/00; 301/496.
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ADD-222 W)
lo remuneri o lo favor_isca. Assai nu!’m_arose, p(ln, 'le: l::mf]e!”;;P?_”l‘[i'vu -
tenute in leggi speciali, che tah:ol?a integrano la str-u. }:ra dell’oy d"‘ﬂmum”
giuridico, talvolta invece costituiScOnO misure 13611:'1_{‘I_"mmarc p“”-iﬂoia,g
congiupture economiche o politiche, € in tal caso hanno un Caratier, o

minore stabilita nel tempo. . del privato ber real
La norma imperativa limita Pautonomia del privato per realis ;. .

teressi generali, e talvolta anche per p'rnteggEI'lO-

Cosi, per esempio, in nome dell’interesse generale ad un correry g,
zionamento del mercato, che ne assicu_r:-' l’eiﬁ(:le‘nza' con vanl.aggin di
la legge vieta gli accordi con i quali gh unprendltorr st impegnino recipy,.
camente a non farsi eoncorrenza (p. es.: rzpu.rten_dosn P ETCatl o uslop,.
dosi dal ribassarc i prezzi). La legge intende evitare che pli ilm-)rcmlim,-;
arganizzino la limitazione della reciproca concorrenza, ¢ percio Ja stipiy.
zione di un accordo di questo tipo € colpita con sanzioni. Intende gl
nell'intercsse superiore del mercato, assicurare il manfenimento delly §j..
berta di concorrenza dei singoli imprenditori, & percid dispone T oulli
dell"accordo di cartello. Cosi, se successivamente qualcuno degli impren.
ditori partecipanti riterrd opportuno adottare inizialive concorrenziali (p,
es.: ribassare 1 prezzi, allargare la zona della propria attivita, ¢ cosi vig),
potra farlo liberamente, con vantaggio generale.

Si consideri, ancora, I"art, 979 cod. civ., il quale dispone che fa dura
dell’'usufrutto non pud eccedere la vita dell’usufruttuario, qualora si co-
stituito a favore di una persona fisica, né il termine di trent anni. Guilors
sia costituito a favorc di una persona giuridica, Queste disposizion sone
poste per favorire il dinamismo economieo, che sarebbe intralciato qualor
sul medesimo bene polessero incidere, per un tempo cccessivo. disittr di
soggetti diversi, a ciascuno dei quali sarebbe attribuilo un potere di velo s
proposito di qualsiasi trasformazione o mutamento di desting/zione vewnv-
mica della cosa. Trattandosi di un principio di struttura dell”ordinament!
economico, nell’interesse generale, la disposizione deve comsiderarst i
perativa, Viceversa, le disposizioni secondo le quali, per esenpio. Lo -
nuteuglope ordinaria della cosa ¢ a carico dell’ysufruttuario, mentre &
parazioni strgord’inarie sono a carico del proprictario {arit. 1004 ¢ 100
cod. civ.), coinvolgono solo gli interessi individuali di questi dug sugt®
e pertanto devono ritenersi norme dispositive, derogabili medianic diverst
accordi fra foro.
dispone la céssazione ol ’md”f? a carico dell’usufruttuario, 'SEHJ_LIL)".]I' -
prictario. Ci 51 pu chiede:-JSH mlto‘ dOpQ un certo tempo, gmwjz“ggcnﬂ L
caso si parli di tutela di u.ne' perché, a d'iffetrenza dal primo. e _;q;ert‘- i
questione solo il potere del interesse superiore, quando sembrd "ot
qui riflettere che se il 'ro rPfl"JP}‘lelzleo di utilizzare la cosi st.;_ci- el J
solito, stabilisce con ],Esugle ario, contrariamente a cid che 5PV T

uttuario che le spese della manatenziont

qe hf
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fist] CGETTO O £ .
201
HAYIA SATANN0 A proprio carico, crea un
not spingerd a comportamenti dannosi
generale. Se invece pattuisce un usufrui
durare per generazioni, creg un
con neeppare nuove iniziative
FO € APPAriSsero opportune,
be solo se stesso, ma anche
ta della cosa. Inoltre

asselto dj diritti ¢ di obblighi che
da un punto di vista economico
3 su un bene immeohile destinato a
assctto che, come si & accennato, finirebbe
economiche che col tempo si presentasse-
fn questo modo i proprietario non vincolereb-
Lft)l(u‘m che potranno succedergli nella proprie-
QA delle re. anche i vineolo che riguarda fa swa stessa liberta di
miziallva cconomica puo essere stato inizialmente soltovalutato, Propric
pcrcllle protettato in futuro lontano, Le norme imperalive limitano }'auto-
nomia privata nelle particolari ipotesi in cui il legistatore ritiene che non
sia assicurata Ta coincidenza fra le valutazioni individuali dei singoli e gl
interessi generali: e un'ipotesi tipica & appunto quella dell’assunzione di
vincoll di durata eccessiva.

Infine, fa norma imperativa esclude talvolia Is passibilita di disporre
det proprio diritto (trasferendolo in tutto o in parte, o rinuncundovi),
quando cid contrasterebbe con convinzioni etiche fondamentali. E per
questa ragione che. in linea i massima, sono indisponihili i diritti della
personalita e quelli derivant dai rapporti familiari. Al guale proposito va
perd subito rilevato che, se dalla lesione di un diritte della personalita
dertva un diritto al risarcimento def danno, questo e disponibile, cosi come
lo sono in generale i diritti patrimoniati: qui non si dispone pilt di propri
diritt inalienabill, ma — a lesione avvenuta — si dispone soto det danaro
a cul st ha diritto g titolo di risarcimento,

Inoltre, la norma imperativa puo limitare Pautonomia negoziale al

do i possa presumere che siano imposti da un abuso di potere economico
delaltro contraente. o che siano non suthicientemente ponderau,

A questo proposite va segialiio clie sovente la norma imperativi dj pruwﬁziune pone
uira disciphing gitwidica, ta quale (mplice che in particolari circosianze sorgano « favore dellu‘
parte profetia determinati diritti patrimoniali, che sono per lom‘na_lur;i disponibili, In gresti
vasi ¢ esclusa Lt possibiliid di una rinencia preventiva all {Iisuiplu'ur's generale del rappor'l'?‘
intesa come matrice da cui poira sorgere lo specifico diritto patrissonisie ql.!:tndq se e verifi-
chino § presupposti; ma del dirito patrimoniale conereto, c‘icswabmt: da sy mfuumcme ililll’fl.lﬁf ¢
specitiea, it titolare puo disporre, anche eventualmente rinuneiandovi, (.‘()‘sn\._ per esempio. &
a o Himiti preventivamepe Ia responsabilitd del labbricame
difenosn {ar, 12, d.P.R. 24 maggio 198X, o, 224); ma, una
soree un disitte ai dsarcimenio det danno, def guale il
n paricotare tinunciando Ad S850 i W o in parte, o
che, o questo puite, non v & pin motive di

nullo qualsiasi patto che esclud
verso 'utilizealore di un prodofto
velly chie incidente sia avvenuto.
danneggiato pud liberamente disporre, n P ‘
facendone oguetto di ransaziope. La ragione €

presumere una scarsa ponderazione dell’atto. L s U
Analogamente, net contratto di locazione di un immnobile adibito a negozio ¢ nuiia qual-
il . Ly |

siasi clansofa con f guale il conduttore rinunci, in via preventiva ¢ g::ncr‘a‘!calal!a regola ;}.].E
gli atirtbansee il diritto i cssere preferiio a qualsiasi altro guquirente, A pa lfﬁ {Dfitfiﬁu e -
potesi che il locatore intenda vendere Iimmobile stesso; ma quando st sia giunti afl"occasione
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ADD-224
concrets in cui il loemore intenda vendere, it condutiore pu validamente cinung;
specifico diritte di prelazione,

Nel diritto del lavore la protezione di legge € spinta vltre, € sono previge —_—
cautele circa le rinunce e le transazioni che b lavoratore possa slipulare ciey !'»5‘_1\6.';,“”"_1!:1?,5
derivanti da disposizioni inderogabili, anche dopo ghe ensi SR SO (8T pensi. pey r;:cdm-;h
all'indennita per fe lerie annuali non godute o al dirtto ad un COMPENsG maggor Dér 'E'ﬁu\;,
di lavore stracrdinario). Permane, infatti, fa presunzione d) approfiltameniu ay dany; e e
ratore, salvo che si tratti di una conciliazione raggiunta davanti ab giudice, o davan, diifl
sita commissione presso I'Ufficia Provinciale def Lavoro, o in sede sindscile far o | ’ .

AR

“S‘}i

41 af o
vl pn‘ipfiﬁ

e

civ.}

Occorre dunque ben distinguere, fra le disposizioni civilistich, o,
norme imperative da quelle semplicemente dispasitive,

Talvolta la distinzione risulta dalla loro stessa formufazione: 1a nogm,
& certamente imperativa quando dispone la oullita dell aho compiug
sua violazione (p. es.; artt. 1111 ¢ 2, 1229, 1501, 15373, 1o8t o 201w,
quater cod. civ.); & invece dispositiva se fa salva una diversa volonts delle
parii (p, es.: artt. 1182, 1183, 1263 ¢. 3, 1267 c. 1, 1475, 1477 ¢. 2, 1758
1907 cod. civ.). In mancanza di precise indicazioni, spetta all'inerpres
stabilire 1a natura della norma, in considerazione del suo scopo.

Dopo aver menzionato la contrarietd a norme iniperative, ot (343
cod, civ. soggiunge che il negozio ¢ illecito altresi quando ¢ contrano
all’ordine pubblico (arl. 1343 cod. civ.).

Questo concetto esprime Pinsietne dei principi di strutiura pelitica <d
economica della societd, immanenti nel’ordinamento giuridico vigeni
Menzionando, accanto alle norme imperative, il pilt ampio concetts d
« ordine pubblico », 1l legislatore ha inteso cscludere che Milliceita def ne-
gozio possa valutarsi solo in base ai divieti espresst di legge: occomre @
che che il negozio non contrasti con i principi ai quali le nornie imperative
sono ispirate. Tali principi possono ricavarsi per induzione dal sl
delle leggi, e i pit importanti e generali tra essi sono dichjarat nella Coste
tuzione: al giudice il compito di tradurli in regole praticamente applicabil
ai casi concreti, ad integrazione del complesso delle disposizioni di osdi
pubblico espressamente dettate dal legislatore, _

Al fine di una visione d'insieme delle norme e dei principi di o™
pubblico, essi si possono classificare secondo che attengno all ordi
pubblico politico o all’ordine pubblico economica (va rilevito qubhito Chf
la distinzione tra questi due concetti non & sempre netti: PH-”""'“”?C”"’f
classificazione pud essere ugualmente utile per il suo scopo. che purd
mente descrittivo).

L’ordine pubblico pelitico attiene alla difesa della struitu
§tato e della famiglia e alla difesa della liberta e del’integrita det

uo,

ra delle
U'indiv®

oy e s . |-
’ Cqsi sono illeciti i negozi che possane turbare il funzionament® L{LG
Porganizzazione dello Stato, e in particolare della sua organizzaziot®
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stituzionale, della pubblica amministrazione e della amministrazione della

piustizia. Solo questo profito ¢ invalida, per esempio, la vendita del voto
(art. 96 d.P.R. 30 marzo 1957, n. 361), Ia corruzione del pubblico funzio-
narto (artt. 318 ¢ 319 cod. pen.), la subornazione del testimone (art. 377
cad. pen.). '0 ancora, per venire a casi non previstt da norme specifiche; la
rinuncia, dietro compenso, a presentarsi candidato alle elezioni politiche;
un contratto di assicurazione che copra le multe o le ammende nelle quali
possa incorrere "assicurato. Ugualmente, e ovviamente, sono ilfeciti i ne-
gozi che possono contribuire a mettere in pericolo la sicurezza esterna o
interna dello Stato.

Contrart all’ordine della famiglia sono, per esempio, i patti di sposar-
st, 0 di non sposarsi, o di sposare una determinata terza persona, la pro-
messa di chiedere I"annullamento del matrimonio o di rinuneiare all’azio-
ne di annullamento gia proposta e, in generale, ogni negozio ehe tenda a
limitare la fiberta di decisione circa la costituzione, I'impugnazione o lo
scioglimento di vincoli familiari, o tenda a influenzare tali decisioni con
remunerazioni o altri incentivi impropri.

Nulli, perché lesivi di libertd fondamentali dell’individuo, sono.—
per esempio — gli accordi di boicottaggio contro gli apparienenti a una
determinata confessione religiosa o a una determinata assoclazione che
persegua fini leciti, Ma non basta difendere la liberta dell’individuo contro
gli attacchi di terzi; essa va difesa anche contro gli impegni Limitativi che
lo stesso soggetto tutelato eventualmente si assuma. Di qui la nullith —
per esempio — del patto di mutare cittadinanza, di abbandonare una certa
confessione religiosa o di abbracciame un’alira, di esercitare o non eserci-
tare una certa professione. In certi campi & consentito assumersi impegni
limitativi della propria liberta personale, alla condizione perd che 1l limite
assunto non sia eccessivo: cosi, la legge consente la stipulazione di con-
fratti di lavoro a tempo determinato con i dirigenti ammunistrativi e tecni-
ct, purché perd la durata del contratlo non sia superiore a cingue anni e
salvo il dintto del prestatore di favoro, rascorso un triennio, di recedere in
qualsiasi momento dando il dovuto preavviso (art. 4, 1. 18 aprile 1962, n.
130),

Va ricordata, infine, la nullitd dei patti ehe prevedano atti di disposi-
zione del proprio corpo, tali da cagionarc una diminuzione permanente
defl’integritd fisica (art. 5 cod. civ.).

Nell'ambito dell’ordine pubblico economico si possono distinguere
I"ordine pubblico di protezione e "ordine pubblico di struttura e di dire-
Z1ong economica. , ]

L'ordine pubblico di protezione ha fo scopo di proteggere_, in certi
rapporti contrattuali, la parte economicamente debole che abbia subito
I'imposizione di condizioni contrattuali inique, o la parte che possa aver
stipulato il contratto senza una sufficiente ponderazione, non rendendosi
conto del earattere vessatorio di certe clausole, o sottovalutandolo.
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E assai antico il divieto dell'usura (art. 1815 comma 2 cod.
diritto mederno moltiplica le norme imperative di protezione, SO Pl
nei contratti dai quali Ta parte cconomicamente debole vicava iy, i
mantenimento: cosi nel contraito di kavoro subordinato, la e d%&t’_ﬁii'ﬂi}-!;_..i.
— come vedremo a suo fuogo -~ & in larga misura inderogshile ¢ xurr:.m-ti
nulla, per esempio, la clausola con fa quale i1 lavoratore rinunci,e ;;}1
ferie annuali retribuite: art. 2109 comma 2 cod. ¢iv.); cosiancon nej (., \'
tranti agrari (1. 3 maggio 1982 n, 203).

La disciplina delle Jocazioni di immobili nrhani conticne disposi i,
intese alla protezione dei conduttori.

Ancora, norme inderogabili sono dettate a tutelu del pablilica g,
consumatori, deghi wrenti e dei pisparmiatori, wlvolta ndotii. per muneg,.
za di scelta o per frettolositd, ad accettare condezioni contrattuali vess.
rie net rapporti con gli imprenditori, o a stipulare contratti w modo pog
ponderato. Ne diremo ampiamente a suo luogo,

Norme di protezione sono dettate anche in favore di improndior -
nori che dipendano cconomicamente da imprese maggiori von e uali o
trovine in costante rapporlo: si pensi. per esempio, all impresia < satethie
che lavort continuativamente, ed esclusivamente o quasi. per v casa -
tomobilistica, per la quale produca, i corfurmitd a propetts executivi o
modelli forniti da questa, componenti destinaq ad essere incarparii nelle
automohili.

La dipendenza economica deriva dalla scarsa possibilitd di svincol-
si dai rapporto di fornitura con Iimpresa dominante per mancans di aller-
native soddisfacenti, i} che pud essere la consepuenza dell aver mposiat
la propria struttura produtliva in un modo specificamente dudivaty atle
particolari esigenze dell’impresa dominante mediante investinenti i mes-
zi produttivi o in capitale umano giustificat dalia continuiti di faiw el
rapporto e non utilizzabili altrimenti nel caso di cessazione di questo,

Per questi rapporti (detti di subfornitura) ta legpe dispone alegnie noe
me specifiche protettive dell”impresa satellite (imiti ple dilason i pags
mento del compenso, penalitd inderogabili per i vitardi nei pagamentt. d'f
vieto di certe clausole vessatorie) ¢ dispone in generale o nullitd delle
clausole ingiustificatamente gravose o discriminatoric imposte nl%'imi“?'“:f}
satellite con approfittamento delia sua posizione di dipendensi crpiionted
(art, 9, 1. 18 giugno 1998, n. 192). -

Un fenomeno analogo di diminuita mobilita. derivante dafl7aset _‘_“'_:
postato la propria struttura produttiva in un mode specificanentc Llil..'(.}.lf"{{l:;
al contratto, si ha per le imprese che abbiano stipulato contrani di il o
zione commerciale (franchising) con un’impresa maggiore affdrmc !i
entrare a far parte della sua catena di distribuzione oppure di ¥ rete i
imprese che commerciano o prestano servizi secondo i critert deier™ T’:lnf
dall’impresa affiliante e presentandosi al pubblico con fa siessa in‘ml_il.i:j“ln
di questa (infra, n. 341), Percio la legge disponie che, qualorit i cantr

M -
24 I

)
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sia a tempo determinato {affiliante dovra comunque garantire all*affiliato
ana dJurata m’imwmla sufficiente all’ammortamento dell*investimento ¢ co-
punque nom miertore a tre anni. salva — s’intende — IMipotesi di risolu-
sione anticipata per inadempienza di una delle parti {art. 3 comma 3. L 6
maggio 2004, n, 129),

All"ordine pubblico di protezione attengonn ancora, per esempio, le
disposizioni che sanciscono la nullita delle clausole limitative della re-
sponsabilita del veltore per 1 «inistri che colpiscano i) viaggiatore (art.
te81 comma 2 cod. civ.) o di quelle tendenti ad escludere o a dimirire Ia
responsabilita dellalbergatore per la sottraziane, fa perdita o il deteriora-
mento delle cose portate dai clienti nell’albergo (ant. 1783-guaier cod,
civ.) e. pit in generale. di qualsiasi patto che escluda o limiti preventiva-
mente la responsabilita del debitore per dole o per colpa grave {art, 1229
comina | cod. civ.), o del patto con cui si stabiliscano termini di decaden-
za che rendano eccessivamente difficile a una defle parti 'esercizio del
diritto {art. 2965 cod. civ.), o delle patluizioni circa le dilazioni di paga-
mento ¢ gli interessi di mora, nei rapport fra imprenditori commerctali,
che siano ingiustificate daile circostanze e gravemente tnigque in danno del
creditore del prezzo (art. 7, d.lgs. 9 ottobre 2002, n. 23 1) 1 iratta di part
fnigui imposti a contraenti economicamente deboli o malaceorti, che la
legge intende tutelare,

L ordine pubblice di struttuea e di dirczione economica ¢ costitul-
to dai criteri secondo i guali va condotta I"attivitd economica degli opera-
lori privati e pubblici.

Rientrano in quest’ambito le nonme e § principt che regolano la con-
correnza, per assicurame la liberld ¢ ka correttezza, Hlecita per contrarietd
ai principi di correttezza nello svolgimento deliaitivitd economica sareb-
be, per esempio, la promessa di vna sonmma di danaro al dipendente altrui,
perché sveli notizie riservate sull’impresa nella quale lavora; oppure if pat-
lo con il quale si impegni un formitore a non rifornire un determinaio con-
corrente, che si vuole danneggiare,

A tutela del corretto funzionamento del mercato la legge dispone la
nullita degli accordi tra imprenditori che abhiano lo scopo o Meffetto d
Impedire, falsare o restringere la concorrenza; per esempio: ripartendosi f
Mercati e impegnandosi ciascuno a non vendere nt‘_lle‘ zone nsen-’atelagli
altri, oppure impegnandosi a non praticare prezzi in f’e'nqn a un certo livel-
o tart. 101 Trattato FUE; art. 2. 1. 10 ottobre 1990, 1. 287),

Anche fuori dei rapporti di concorrenza, ¢ da considerarsi contrario
all*ordine pubblico ogni vincolo eccessivoe alla tibertd delle attivitd di lavo-
ro, professionali. artistiche e delle attivitd economiche in generale. Sotto
questo profilo sarebbe nutlo, per esempio, il contratto che impegnassF uno
SEMittore ad offrire a un editore la prelazione per ogni sua opera futuea,
senza linmiti di tempo.
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Ricntr _nc!I"urdirw"}-n.lhlhi’:‘t;.n. {:_Iil_sf.fl.g.lw';i z:fu..:_.;:r_]'e1.11'1.1:__::: RITH N
cirvoluzione dei bend. 17 gin Pifliceita, per esempo, ded new g, i

tuisca un diritto reale atipico (v suprd, 1. f,ﬁ)‘ bl digiceg g,
costituisea un diritto d usufrulto o una ]"}C;’fm.,” e Pl uis dorag,
a quella consentila dalla fegpe (arl. 979 ¢ E_f”’?-i o ey z T

Una particolare menzione speta al dwmi; CORIEAST sy g
wrhanistica o la tutels del pacsaggio. AbTne di scorsmnan: g, 0

di cdifici abusivi, questi sono posti THOTE COMMETTIn: = nulin g
vivi ¢hie abbia per ogpetto i loro trasferimenteo, o la cosiiusone o,

di diritti reali diversi dall’ipoteca ¢ dalle servita v 17 44 4,
(ehbraio 1985, n. 47). Ugualmente sono mlli gl v v

i per oggetto terreni abusivamente fottrrzaty Carl. 13X oy 54 o
cit.).

158. 1l buon costume

r

I} negozio ¢ illecito guando sia contrario al buon cisdime t
codl. civ.y. 11 buon costme ¢ costiluito dallinsieme oy guetle
comportamento sociale, la cui violazione ¢ rifenuta irmorads o wandile:
dalla generalitd der consociatl,

Le regole del buon costume sono storicamente determnge ¢ vinms
col tempo. Ne segue che esse sono piu numerose ¢ di sucdiiameni
stcuro in una societa stabile, omogenea ed unita. In una socicta s
mazione la validitd di molie regole di convivenza pun vuare miess
dubbio o negata da gruppi anche assai numerosi. [ insione Jobhe e
sulle quali esiste un generale consenso si pud allora ridurre, T bt b e
ste regole esistono, e numerose, in qualsiast socicti in loro muncans M
societa non sarebbe neppure concepibile, perché non vi ¢ seivls Sensi it
minimo di consenso dei consociati,

Cosl, sarebbe indubbiamente contrario al buon costuine i ek
quale un vomo politico si impegnasse, dietro compense, ad acire L
rosamente dal proprio partito, in modo da fornire argoments alla pr updE
da di un partito avverso. E ancora: sarebbe contrario al buon L"”““”ﬂ:a.«;
patio con il quale uno sportivo si impegnasse, dietrn compers :*
partecipare a una gara, in modo da acerescere le possibilits i O
un altro concorrente,

/}CCHHH‘J a questi palti di corrazione pubblica o privald
menzionare 1 negozi eon i quali ci si impegna alla menzognil <

RIS

gl

TSI
SHLUS

] ,-"-"i']'
(o retns

za ingannevole o al silenzio disonesto. ke T
Tipicamente contrari al buon costume sono | negosl contrart & el

gole della decenza e dell’onesta sessuale: i patto con la prostitis:
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atti per [organizzazione ¢ pestione di una casy (; Appuntament, e cosi

7

vid.

Assal ileilcqla ¢ dilfciie Put essere b vidviazone delle donazons v dey masit feaanmene
jafl I favore deit apmmte. In e di prmcipig eua sono )

- v i A Hssier VUL gl Bann ue caratiens d
pemtneranvNe Lale dadar assimens sl vappotio wn coritare mercenang L 5 guando sunoe
compiuti traseurandd 3 prope dover verso s tmdiarn s alotat secondo citert dodis wmerale
L'g]!'l(cnlc.

)
A

pestione di una casa da gioco. insieme con il mutue faue al giocstore alio
scopo di consentitgh di confinuare a giocare. Secondo la Li!'t;—f'i?\;}’)?'l.idcnz’.é’i E
contratti attinenti al giuoco sono nulli anche so il ginoen stesso si svolga in
una casa autorizzata autorizzazione esclude applicabitivg delle \anzion
penali, ma non elimina la contrarieta al buon costume ',

Va rilevato che sovenie H negozio @ contrario sia al buon cosiame sia
a una norma imperativa specilica o, quanto meno. ai principi detl ordine
pubblicor cio € a dirsi, per esemplo, della covruzione deb pubblico funsio-
nario.

Di regola, chi abbia cseguito una prestazione in base i un negozin
nullo, ha diritto di otteneme la restitusione (v fafra, n 277),

Questa regola incontra un’cecezione nel caso che il negozio iy con-
rarto al buon costume: se ¢h ha escguito la presiaone € comvoho nel-
Pimmoralita del negozio. non puo pretendere fa restituztone ds guanio ha
pagalo (arl, 2035 cod, civ.). Essendo mana posizione vgualmente tape
sia chi ha ricevuto la presiazione, sio chi hia esepuita, Uordinamento g
ndico & indilTerente a che essa venga rettentta da guello o restituita a
guesto: né Pordinamenio giuridics pud porst al servizio di chic per provare
il proprio diritte, deve richiamarsi o} fattoe di avere agito contraramente ol
huon costume.

Lrazione per la restituzione (che s designi leemeamentie come! FIpEi-
zione dell’indebito) & inveve wnmessa se P immoralitae solodichiharicevuto
laprestazione, Cosi, se un pubhlicouthiciale, ::ii_'}l.IStl.%]LiU{ft”‘{l IH L;t.xﬂiiiai e delle
sue funzioni, ha costretto o indottualuno o promettergli indebitamente una
sommadi danaro{ concussione: art. 31 Teod penlavitimadetlaconcussione
ha dirito ad ottenere 1a restituzione di quanta abbia pagato.

Altra categoria tipica ¢ queHa der conratti per Uorganizraziome o b

La norma che eschude ta ripetizione seapphua spdo alle prestaziont gunu';u"ic_ i” b
SUSIUNG 0 contrurie anehe ) buan costime. alpe che o L NOTIG EPERITa speeiiit o a)
PCip detl ordine pubblical. Attt prio puis sembrare sirng che b dinite non seah
ttela 4 chiungue abbia agito illecitemente. pur seazi pflesa ol buon costune. Vo pg:m_%tm
Consideratg che, s fu prestazione condrark eacusi vRIeITe @ ulii nard wapuritiva u'n‘:‘-mm“’scg
1 pradolio g ) proditto di wn reato. il grudice pui ondinani la conlisea 2 teming dell ary, 240

. _ i ot el e anle imoT;
2o, pens i fal cuso, dungue, fa prestaziong s viend restittite. e segue che e sole ipones,

T Case erv, i, T6TRSD, m Fope i 1931 L ID6T0L s e il

Cass, opy, n, S255/5% an st one P59 E 7 Cans v
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nelle quali chi abbia eseguito una prestazione itfecita puo pretenderne ) Festing
quelle in cui I'illecito non costituisca oﬁ‘csa_ﬂi buon COSUIME NE Ui reaty 1)
opportuna la sanzione della confisca. [potesi meno gravi, danque: Neei; Pt
dove sovente & giustificabile P'ignoranza della norma violaty, v ¢he .;;f_)-,m,m_“m”_f“? )
caraitere infamante. N

Ziiip
§a e

159, Motivo illecito

S'¢ vista a suo luogo la distinzione tra « causits ¢ « motjyg , .
accennato che, mentre 1 vizi della causa influiscono senzaliro sully \d;:
ta del negozio causale, I"erroneitd o Uilliceita dei motivi song riievaj:
solo i1 ipotesi circoscritie.

Cosi, se un negozio impegna a compiere un atto stlecito, appure |,
remunera, & ovvio che non venga né riconosciuto né ttelaio. Cosi g,
non pud essere che nullo un contratto it quale preveda lo scambio di gy
prestazioni in sé lecite, ma che sia illectto fare oggetto di scambio (p, &
promessa di pagare una somma di danaro a un pubblice funzionari, per-
ché compia un atto che egli ha il dovere dr compiere). E {o stesso ¢ a dis;
in generale, per ogni negozio il quale tenda a realizzare immediatumen:
un risultato vietato: in tali ipotesi Iilliceitd & fmrinseca al negozio,

Le difficolta sorgono quando il contenuta del negozio ¢ lecito msee
per sé, ma il negozio stesso costitnisce un momento nella realizzazione &
un piano illecito di una delle parti (per esempio: una persoud acquisia it
motoscafo per eseguire con esso dei trasporti di contrabhando). In tl vase
Pilliceita non € piu intrinseca al negozio, bensi estrimeca: 55 riguands
solo il motivo di una delle parti.

E chiaro che, se dall’illiceita del motivo davesse sempre dery
nullita del negozio, cid scuoterebbe in mado intollerabile la sicurers de
rapporti giuridici. Percid la legge dispone, in tema di contraffo d “F"_'f‘
oneroso, che esso & illecito ¢ nullo solo quando le parti i sono dclermjn::
ie a concluderlo esclusivamente per un motivo Hlecito comihe ad entis®
be (art. 1345 cod. civ.).

Non basta, si badi bene, che il motivo di una parte sia #
Occorre che sia comune: occorre cioé che entrambe le parti !
dal medesimo motivo 0, quanto meno, che una parte {[-agg’u_prt-‘_[?‘[me &
motivo illecito dell’alira ¥, Cosi, per esempio, il contratto di iqt‘_ﬂfj‘m
un appartamento non € nullo per la semplice ragione che I’in'.ll“(l”“u
da esercitarvi una casa d’appuntamenti, e il locatore 1o sappid: Lan
ha solo se il locatore, in considerazione di ¢io, abbia preteso Un LJ"Z“ |
alto del normale, venendo cosi a profittare indirettamente de Patttt e
cita. Analogamente, un contratto di mutuo non ¢ nulfo per ¥

ue 2

iy a‘z}i';ill.ri.

gjano e
o o

L semp

% (Class, civ. n, 4001/86; 2453/71: 1693/51,
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Court of Milan — December 1%, 1947 - Borghese A¥iter (ord.}
- JARACH (Lawyer Jarach) - 5.1.8.M.A. {Lawyer Maino).

Civil praceedings - failure to comply with tax legislation -
Inquiry - irrelevance.

Race laws - Repeal - Applicability - Linits.

Race taws - Contracts concluded under race laws. Recission -
Reference to Article 1449 Civil Code - Value

Race laws - Contracts concluded under race laws- Recission -
Subjective requirements.

The failure to comply with iax legislafion does nat prevent the
fnguiry Into the cause, since tax irregtlarities are of interest to
the competent auiharifies, not the judicial authority, which 1s
only held to require their regularity ondy at the moment in which
it is called to adfudicote,

dréicle 19 Legisiative Ovder April 12, 1945, no, 222 yeferring
fo “coniracts concluded by fews affected by race laws, but
whose efficacy is not limited either to agreements refating to
their belongings, or o those on their ;wvn account, the will of
the contractor being sufficient in the both the formulation and
submission under speclfic external pressure assumed by the law
in their capucity av a Jew,

The Agliate repeal 1448 and following Civil Code, contained
In Ariicle 19 of the aforementioned lasw, it is not important thas
the only change fo the code relates 1o the extent of the damage
(otie quarter, as oppased 1o a half), but it is an indication of the
general character surrounding the fvpe af action avoilable
(from the alternatives}.

The subjjective requirements of the action referred fo in Article
19 present the following differences in relation to the general
damiages actions: a) the state of need is to be undersiood nat just
in an economic sense, but in relation to the parficular
circinstances of the tinte, with its broader and frequently more
pressing content {threat to life and personal integrity) closer fo
a wsfafe of necessityy os pravided for under crimipul low
(Article 54 penal codg); b) for the ather comtractor to benefit
Jrom the circumstonces, their owareness that the subject that
they have eniered into the contract with is subject fo race laws,
by virnie of being Jewish, is sufficient.

Redacted --Dissolulion of the reserve referred to in the
preceding report, Lthe investigating judge acknowledges: a) to
also disregard the tax exemption established by Legislafive
Order Jasuary 20, 1944 206, failure to comply with tax laws does
not prevent the investigation ofthe cause as tax iregularities are
of interest to the competent zuthorities and not the judicial
authorities, who are only held to require their regularity at the
time they are called to adjudicate (Court of Cassation April 23,
1943 Burlondo-Podesti under Italian Law I%, 1, 619). Insofar as
the failure to produee the contract notes is necessary as prool
that the contract was made, there is no longer any question of
inadmissibility, butl the assessment of elements of proof, for
which, see below; b) Article 19 Legislative Order April 12, 1945
no. 222 refers to contracts coneluded by Jews affected by race
laws, but does not limit their efficacy in apreements relating to
their property or those on
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their own account; it being sufficient that specifie external
pressure intervened in forming the confractors will, assumed
hy the law in their capacity as a Jew, which that is to say, while
Jarach wag acting on other’s behalf, the latler were also
affected by the same provisions. These circumstances are not
now contested by the defendant, who states that these aclions
were on behalf of Jarach and « his associates », which was
mado up by Israelis who were not discriminated against (this
would be an exception, the proof of which rests with the
defendant), at least [or 5/6, according to details laken [rom the
coinposition of the Board of Directors. Lastly, where it should
be doubted that some of the shares were not owned by
individuals not subjected to race faws, on the subject of mabile
objects, Jarach, who was the conlractor, assisted - as wilt be
better described in the following point ¢) — and therefore the
proofto the contrary rests with the defendant. — Redacted.

¢} recal to Articles 1448 and following Civil Code, contained
in Article 19 of emergency law, it is not important that the only
change to the code relates to the exient of the damage {one
quarier as opposed o onc half), but it is an indication of the
general character swrrounding the available action (from
among those available, invalidity, annuiment due to a lack of
consent, teriminalion, elc.) otherwise establishing the subjective
clements of the action itself, inherent in the personal
characteristics of the individual being subjecied to racial
discriminalion: I¥} the slate of need, to he understood not just
in an economic sense, but in relation io the particular
circumsiances of the time, with a broader and Bequently more
pressing

{1} 5titl regarding the kiability of the courier in the friendly
transport of individuais

The ahove published judgment confirms some principley with
vatuable grounds in relation fo the subject of the motfor vehicle
owner's linhitity in regard to people befag transporied without the
owner’s cansent.

it primarily states the principle, confirmed by the prevalling
doctrine and law, also regarding the inapplicabllity of Article 2054
Civil Code to cascs (which reproduces the law enshrined in Ariicle
120 of the Highbway Code) where the cause of an accident resulfing
in damage consisfs of a defect in either the construciion or the
matntenance of the vehiele,

The judgment then exnmines the scenario that the transport
ocemrred based on an agreement bedween the driver and the person
being transparfed, under which the Iafter agreed n fee with the
driver for the transport.

And the scenario that o similar agreement is drawn up is not
contained in fhe driver’s duties or cannot be considered as heing
related to the exercise of these dufics (what the judgment correctly
excludes may be deseribed as when the vehicle is only infended for
the transport of objects and not of people), concludes {hat the
liability of the vehicle owner cannot he established in applying
Article 2049 Civil Code.

Lastly, the judgmeni also exnmines the question i, under the
Civil Code in effect also In relation to kand transport, the contract
of free Iransport and friendly franspert musf be considered as
distinct secnarios and subject to different legisiafive disciplines, as
is the case Far sea ond air fransport wnder the provisions of the
Navigation Code of Luws {Articles 413 and 414 for sea freight and
947 and 949 for air freight).

The questios was examined and resolved in the affirmative by
CARLO BRACCIANTI in a study puhllished by this magazine
{1946, 11, 166); the jndgment, on the other hand,

found the opposite.

(threat to life or personal integrity) closer to & «tate of necessity»
ag provided for under criminal law (Arlicle 54, penal code): itis
not contested that the Jarach villa in Arena was looted by
persecutors; a) the other party having profited from these
cireumstances for which, the awareness of the their status a3 a
Jew subject to race laws is sufficient, which has been established.
That said, the chapters of proof deduced from those involved are
also supetfiuocus hecause the trading background was absorbed
by the objective element of the demage that did or did not oceur,
which wil} be examined below in poinl g). — Redacted.
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sueniia pud cisultare non adepuena in conbronwe alls e
Psi_lrflximir in forma specitics # momeme defly Higuida-
ghane o ey conespensione delin sommay ma <l
evepli, eom A8 osservato, non siopud Tae coricn ol de
hittsre & pt.u'ciu‘: o33 nun seiu copseguuiiza el Lty
dinnose ¢ perché if debirore di somma df denam’ & pe-
sita ab principio nominaliive (art, s277 ted Nelle ob
blipnzioni che bono per vgpetts aan sonma o denarn,
infar, Jul gierna delln domanda gindiziate, pon sone
dovnti che gil intuessi legall, se non sl dimosut cie po
causa sperifien, wome, ad csomply, l wmerarieth della
lite od alten, da dncolpare sl debitode, sle decivan dally
moiz un werore ¢ pite grave danoe (ot 2z oo v

L questione perimto i jlentibeazivoe delia wrione ©
di predisgzione delPaggento dellic domanda vd o sceatuda
die ele opgens s wis eosi determioats pelli Spic
od altra specifica presigziany, oppiie si3 nd sotima
dinare o ciet 3l risareiments del danno in streho senso,
sl poted (eattorg i indidenza o meso ddly sealuinzions
delln montta sul rappotto abblipaeris, B nan puee, po,
fa prita ipolesi, vome inffuenza direwa df ossa, ma cndie
Inttore cenamice che per b riparazians del daniro i for-
ma speifics hnpogs un diversa o magging esbarsy pee
le mivtare cendizions ilel merento, Sempre i tale ipolesi,
quusde cind A seguito di Fauo daunoss veaga dimaiedaa
i dparazione in forma specifics il momenre dedia de-
terminazione deb valore della prestazione nay £ neppure
quello della lguidizione {che nun # richiesta « von &
neeessaria) o teppure qoctla delly semtenza Ji condanna
(come spusso sioritiene), ma quelte della efestivn esecu-
zone delln prestaginne,

N problos della incidoms della svalutasivie della
menetz non doyrebbe luveee meppuse, propeiamente, -
facciarsi so b2 lomanda abbia per opgetia o riclicdy i
ristredmento del dunno solamemey e dod T aestimetio i,
perchd in tal caso si deve sitenere che lo ammontare di
esso jesti cristallizzate sl data Wellz eitmvione © lr ob
bigavione di sornma di denaro, normalmenie, per la mora
sulimente, non produce danne se non nells misura slepli
interessi Tegali,

Ly risarcibilith degli effetti duiesi della svalutszione
della monetn, in conclusione, deve csvere considéema in
funzlone dei principt peperali sud Yisacchnenio del danna.,
b oquali. prineipii richicdomo che csista un pesss di can
Al o il Fawo denneso od il precissto oppete dells
domanda, entre il salo fatro -obbiciive delly svaltee
aione dells moneta pon pud essere sonz’tliyoe rleoilona
al comporamento del deblrore. Se nella domanda & pre
visito ¢ richicste che alln ohlilignaione primaria s sosti-
wixca Uobblignzione di dsarchmento, prechudendo la pea-
sitdlith, sia por il ceeditope sin per i} debitore, db chice
dere ed eseguire pob, dsperivamente, B prestaaiong in
forom sp::r-_iﬁcu, st deve rilenese che it quel Omet,
el momento delln proposivione della dumanda giudi-
whale, 1 dirio Jdeb creditore a nisareimemio s & consn
lidaus defiakiivamnente nell'equivalente pecuniasio del dan-
no ¢ non pud subie dlewna miodifienzione uheriore, Am
che perche, aliriments, 3l debitose, non potenda pilt pus-
Barc la sus mora, sesterehhe alla mercd delfa indzingisa v
dells inerwiz ded proprio wreditore, il guale, noo deve in-
veoe pgErivarne la conelisione: ¢ le CONBCPICAZE SO
gudle stesse di wute te obbligagoni peaminie (diL.
an, 1zaq od, civ.) — Moyissie. - :

Tribonale di Milano — 31 dicembse 1g47 - Bongunsi
Erecasore-fosd.) - Jamser (avy. Jarach) - 818 M, AL (Gve
Maina).

Pyocedimenio civile . Inosservanza detle nurme
fecali - Istrutteria - Irrilevanza.

Togpi reesiali - Revoen - Applicahitita - Limid,

Loggi razziali - Conteutti condlusi sottd I'inpert
di leggl razziali . Azione di' rescissiome - 13-
chiame all'art, 1449 c.e. - Valore,

Lt vitziadi + Conbratli conclusi sotta Pimpevd
di Iemei pazziali - Azione di iescissione . Pre-
supposti apggeltivi, :

Liinosservanza defle norme fiscali won impedisce I

strgtiovia fefla cansa, poichd le lrregolaritt fiscalf fove
resouno §if affici campetenti, non 'Gutgrit gixedizfaria,
¢he & tenuta nd esigerne la regolarfid solo ol moméinto
i e # ehlamata o decidere.
CLllart vy b 2 oprile s w aaa fu oferimento o
capgrarti ciowcist do ebved colpith dalle Jegee rasaidli, ma
rop Wit fe e effieacio e alle puitaizieni s cose
fropeiv, #é a quelfe per conto propriv, cssendo sufficiente
vhe melfa foranasione defli volonid del contrsente sia i
terpeira fa partivolare previone exteroa she o kegge
Presieme weltd guealiid di ebreo, .

N viehdasers agh wrrr. sk regp. Ca, contcnifo nel
Pipe. 1g deili predetea legge, non imparta che unicd mo-
difica del codive du qeclly velative alle entift délla |
storie (0 guarie, aagivhe merdl, ma ¢ wea indicacione
W ennaitere penerme ofvca A tipe dé arivee cipesitile (ha
i ety possibilly.

t presuppasti sogpeisi dellugione df eni all'ars, 1y pre-
sentunn, vispetto o quelli delfasione generale di lesione,.
o scpuwenti diflerenzes A} fa st 4 btiagro & da sfcy
dese aon sofo in, sensn ccomonsics, me fn relavione wila
.r::.é'ua::iuucI.-'.N.-‘rrfco!m‘t‘ del mawmengo, cof ja conleintg fife.
prsi e spessn pite pressatte (pericolo per lu viig ¢ fnte-
gHitd personale) pite vicine alle « tato di pecessiti i e
icty dalle legpe penale {art, 54 ep)s by jrer Papprofife
wmenpn delle viveasianze da pavte dellaliro coniracrite &7
arfficiente bg connsiense da parie di ese detla guadidh
di ehreo taggeitn afly gorma sazziele di chi con fui con--
traitave, . :

Cmissis - Sciopliendn [a riserva di cui al verbale chie
precede, il giudice istenttngé osscrvn: a) auche a prosclly
dere dall'esenzione Hscale subilitn dal dbL 2w genmaio’
1444 n, 26, Uaadesagicaza alla norma del fisco non im-
pedisce Pistruttorin della cqusa, perchd fe irregolarith &
seali ineeressane plt wllici compelonti, bon Paitifih i
hmiaria, che & 1emma ad esiperne le regolatith quand’e
chimmaty a decidere (Cass. 23 aprile wg Burlonda P
desti in o, i rgqt, 19, 4, 61g). In st T maniats
provuzionc dei Gssat bollati & necessiriz per Lir fede il
Favventlo contratio, non vi & pilk questione pregiudizile
F dmprocedibilied, nya i valitaaione di clementi i pres
va prec cud ovedd Jett, sowwo; by Lhast. 1g OLL r2 :ipi'ild
45 6. 323 fa tiferiinemto a conteati conclust da chy
rolpiti dalle leggi razwiali; wa non lmil b osia e
cacta né affe patlaiziond s cose proprie af o quelle peg

1
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donto proprio; ¢ sufliciente che aclls formazione della (pericaln per la vila ¢ integrith persuiale} pit vicao allo

“yolant del contruente sia intervemia b particolare pres o stato di pecessith » previsto dalla legjre penale (art. 54 u
sione eslerts che ks Jeppe presume nelly quadid < ety cp): non ¥ contesiato, ad esempio, che ls vilfa Farach o
L clod, pur agenda 1 jurach per conte di alud, aocbe  di Arona o sacehegpiata dai perseouri; 29 Paver Ul "
tpesti t_ilumi fossern personc colpiw dafle sresse dispost- pane approfittate di bl circostange poe i che @ g i ‘7"’
ziont. Ora queste vircostagza non & conlestata dalle cone Fcienle |1 conoseenza della quralitd di ebreo sopgetto ally u
venutz 8 guale offermie ehe le azioni erano parte del  nurma razziale, il che @ pacifico in cavse, Cid poswy sopn di
_]al‘acl‘i ¢ parte del w suo pruppo s, i quale cra costiteite sapallvi i capitolf di grova dedotdi dallo attore anche
f da feracliti che oon riselumo disariminat (quests sorchbe  perchd 1 preealeonte deffe conuratiazioni soua assorbit dal: o
i st corczdone {a ool provy incamberebbe dlly convenstal,  elemcuto obbictive delfy ayveonin o non avvenuta [ K
i almeno per 5/6, stande all'clemento desunto dalla com-  sionc di cui si parlerd qui sotro oiln Ieek p). — Omirsis, i
; posizione del consiglie di ammintuirazione, infing ove '
dovesse dubitarsi ehe parte delle azloni tusse di propriesy i, o
{2 s

di persene non sogpette alle norme razziali, lo presuns
zione di propriet), trattantlosi i cose mobill, assises if Tribunafe i Bologna — 2 dicembre 1947 - CAkLozii

! . \ . . PR TP i . X . .
]pr;c]‘.l chli: fu contracnte — come meglio si lea qui In Presidente - Sprocca Bsrensore - Venensioa (avy, Boly
- ;‘)EF“”?;’ ot €) — ¢ petlanio In Frovd contrirta Micem- gnesi) - Soe, Monrreanitn (avy. prof. Redeati, avy, Fal: 5:
B¥a Al !:_on’vemzta h offerta, -~ Omisss, della, avv.sa Shaiz), a
¢) it cchiamo aph ati, 1448 e segp. re., contenito . . ot
nell'art, 14 della lepye speciule, non hmporta che unica  Trasporio - Trasporto wmichevole o gratuite . Nu- fe
modifice del codice sin quelln nefativa wlfeatics Jelle Je inra eomtrsttoale . Diseipling - Hesporsehibilh di
sfone (un quarto anzich raed), ma & una indienziohe di de) vettore. it
saroltery pegerale edren I tpo di asiome especilile i i ™
: vari possibilf, nullivh, annutlabilhd per vizio i consens, i twsporte gramite o amicherole 2ffettuare con monwi 1¢
! rispluziane eoe)) Grsandost invece diverssmente gl ele-  erretivi pone fu cuere an contito, ln eni discipling i
'Ili - meati soppadvi dellieione sessa inerense i gl son Wiflevicee da quetln del tragparto anevaso. -
1 i persotia soppottt alle perscouyivnl razeiphic 1%} Yo stne  Rispande,  pertanto,  controttnndinente degli fadidenyi s
1 ~ i bisogno, du intendersi non solumente in stpde econg.  eerificativi durante o twporte ¢ delfe consegrense dun. o
micp ma, in relaziane alls sltunvione pacticolare del 1wio-  nose derivarene oofud che o mspore stessn abbin wi- “‘
mento, ol un contenitlo pin vasto € spesso pili pressane  swave (1) i
e e - e
\ ; . . . Lix
(1) . Ameora sullx responanbilitd del vettors B rnglonaments del Treibouule & Bologna ol rigrerdu i ot
nel teasporta sinichovele di persone  « i okt elasanmere; . . o
s o Nek alahin vigende pripm dells pubiieazione del nuove -
Lo dentehen gopra l-'ll‘l#hifdma nhndmcg con uan pregevole  eodico clvllo, moaleo b deltriue sodtemeyva che il trssporio: o
motivadiond pleubi principi in muleria Al responssbillld  sprelevels fiog cesiuiye ve gimtrole, o gierispgidensa m
‘el proprivwcic f awmaveinolt nel cigusrdi di persenn we- sustesov e i epposta,
sportaly beges 11 sun eonsenso, 16 cwliee doita nevigesionn pov § teaspueli b e A
Easn nffeans anetolie b principlo, conformuto dolls pwe.  per quelti aevei T Fully distinsfund [vs roaporia gramwite o
vafeute duteing © glorlspridonze, dells boppHeabilin o elfettunen o bose ad wn sesordn conlraligsle o drasporia i
case dell'ari, 2054 e {ehe riproduce 52 nopse gl sanele  gentaflo efetunte olPiafmori di un ainiile ecasrda, & telo m
; petlect, 130 de) codice JF giceclasione stirudafo} coehe pee 07 meed pmisdzin @ cortesing. (0 eodice eivile ivers men Ln
Mpolesi che le eaws delltineidente produtiore deb dunno fa tade disCosione, e poc i prasports gostnity epplica 3 pon- P
consista I an wigle di vostroziond o ie an difelio &F wa- viph willn rovponsubithe del veitere,  dettatic pee i con- C
nutangione dol velely, weaite A trosporte vero o propriv {e ciod guelln o (italo .
Lu semtenze prende pob tnovsamy Pipelesi vhe 5bogee oneropal. ) L. re
i aposte &l aveesile In hpoo ald wi aesordo T Pamtizea Seaundo i1 Tribdesde, peck, o puteolbe diei cha 8 ie
¢ o persons trasportata, in loess Job goale qrestuBing ple. aldia whe houna nel voldiee eleller b gosn of spicgievalbbe
hig puitnlty wn compessv sun Padtisl per L Dnsparia, comsiflorsude el nei trosportt swrletiog of aciol § riselrd w
F per Fipolesi che 12 stipulmdone df uu aimbie decerde  eho 1 velior] pesumnno soug norevelim niugginei ohe nei i
pon riewiri nolle mansionl dellznilstt o non puea cwmsids.  teasports (preenlri; codivehe duveelbe pensesd clie egloni ad
Farsi eame connesie allesureizio delle elegse musiond (egra di equiti nbliunc duditlo il legisduare u_|I naune la. g
cha ginstomente by sentenza esehinle possit diesl qridudo Mgue  spousnbEid del vellore wiel traviond mm-:_liinu it derps of- HH]
loveiealn. sia deslunin suluneme ol breporty df eose, ¢ g Feluati & 1Rele Ui sers cortasie o ohe qoosio stlatomision '
di peraone), soneludy che nap pos:a wlfeonmssi [0 respopsa- BalE Bt kb plasamgs deeessarin per EoAFsporsi deyristed, I
Tas Vappiicubiinh por anulugis i

In oests situmsdons, pse
ai traspocti ereestel dellarr. 534 ded codice della nuvigs
done i satieesi di stensd db earmiere cecesfonale, nee pi
voedecliba, wld avyive dob Tribunole, cone posss aftermacsi
che il suddetto ael, 113 pewsn Thieperdl Pespiessiono i up
Prinoipte gerernle. .

Brovreblia bavoea tilenersi — sepondy il Tribioale — ebe
ii nuove plive eiviio, che gid in mofl oosi ha volula ase
olee leghlptivinente priveipi gl elnborati dufla gk
desen, anehe in queslo gusg ahbia volue sodlfieare T gk
oiplo gik offermate dulla piurcispeadenze, seconide 8 guale {1
iraapoin antichavale doveslibé cssere somsidorilo eadie un
vonkrdlie jsromingy equlparabile 2] eomtralie di ll‘lIS_Dm'lln:
Despressions o vouitattl v wsale nell'ultimo capoverss del:
1'wet, 1681 e, 8l potrelilo benn epiegure con Pinteszions

biliti def propricweln deli'zuoveleotn. iy applivigiae ei-
Part. 2049 o0,

Do ultimo In sentendn prepdy I esome anche la e
wlene s solie Pimpere dabt codire civile vigeme anghe
n omalerlz di trusporti Aprrestri §] comtralle i Lrspnzie
fotuita ¢ 3l [rasparis stichevale debbano tousidcr_nrsi b0
mes ipmeei qlistinte « selloposte wb uma diveesn liseiptins
Jogishitive, reme dev vitineesl per | umspostl oearitibot od
pagei in forma delle disposizfonl del cadive dolls wavipn.
gions (a1, A13, 414 per i UnsperD mmwitdan ¢ 947, G40
per 1 lvngportl aered],

La quietlipng & s1pla ésaminala o risslla in senso affer-
wmative da Camwo Bricoant in uno siudin pubblicais in
| queste civisin (1046, 1E, 166} la contenwn o cisolve fuvear
| Jn senso oontrocio.,
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592

Isroelltes — Sales carried ont for fear of racial
persecutions — Enormons harm — Rescission —
Assessment of the societnl circumstances
(Lieutenancy Legislative Decree mo. 222 of
April 12, 1945 containing laws adding and
complementary to, and  implementing,
Lieutenancy Legislative Decree npo. 26 of
Janvary 20, 1944, for reintegrafing Jews into
economic rights).

The state of threat fooming over Italian cilizens
of Jewish race, after the pronouncement of the racial
directives by the fascist Grand Council, must be
considered, even before these are embodied in
lepisintive enactments, effective and influentinl for
purposes of the court’s decision re rescind contracts
entered into at that time out of fear on the part of the
persons threatened. (1)

Court of Turin; decision of July 5, 1947; Chief
Justice Merlo, Reporting Judge Ferrsii; Tedeschi
{Atty. Gastaldi) v. Cerruti { Atty. Badini),
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lirm:lltl — Vondite Etlpnlafe pir timere di pmwmmi,'

razziall — Lerioneé snarme — l’(aselssltmu - Valuta-
zione delle circbatomze wobleatald (D. logial lunom
12 aprils 1845 n. 328 confenonts ROrms intagmtlm,
nomplumantaﬂ o di atbuaziona dei 4. legisl. Inog. 20 goo-
naie 1044 n, 246, per Ia rom’mgmzmna deghi ebrel nei
dirtbtd patrimoniall). .

Lo steto di minaceis pendshte pFui eittading ita;liani
di raczn ebraicn, dopa Pentneiastons dalle dirsttiva reelali
del Gran Counslglio lascista, deve easere congiderato, anshe
prima ohe gqueste 8i coneretassere in dizposizioni legixla-
tive, elfettivo ed infinente al fine delln docisions det giudi-
¢io di resplssions @i contrabii stipulat, in queil’aposs, per
timore, duile persome mintaciate. (1)

Tribunale dI Turinn; sontenza . # luglin 1047 ; Pres.
Morlo, Bat, Forratis Tedoachi (Avv, Gn.st.aldx) o. Cerrutd
(Avv. Badini) . SR

r

Loeazlone di gose —— Fondi rostic — Beefefoni dalle

ni speciali agvdrié - Impugnn‘i:luno per

— Axarviissibitith (Cod. proe. oiv., art. 395,

l. 1% aprile 1847 n. 273, prorogn dei con.
nrﬁ. ™

fsioni delle commiszioni speeipli agrasie
pitgnazioie per revocaxions, {2}

b smmissibile 14

Anziokd §1 pugelneabo fd nabura sl pud asbipulers inveos eko
I dabitare dabbas somme pocuniaTis pars al presss di mey-
oata, corrente el temfo dsl pagamentd, di was dote quankita A
anm uem ‘wered o di -certe grappe 4 wmerel.

Proseguando a0 quista vis, sl giunge astipulete ghe |b somms
di moneby oggetio dol chuiralto debba variare foconds tn numera
Indica def prezsi: I vomjizloni dell’indica minvrans lo variaglonl
proporziongll 4f oos medic ponderafs dal pruxwl di detsrminaia
merel o servizl, L situnz) & canttomenta snaloga, melln ao-
ataiea, & quells eopra cong ?or&tu per oui il debitore dobha pagars
il preszo d3 determinate quibnbith di meroi & di deyvizl : pd esem-
pio, di un paato in tzatbori h:ii -caf sia dotermingtn n cobisipo
Jo Msbos Avv. Gotgo OAroDAGLIO

Prof. i 41 ecopomis politics noli"Uniy, 3 Barl,

(1) Il Tribunals affermn tohe, ol fina df desiderp dall’neione
it reseiaslone, nd epnet de‘ll‘m;t‘ 19 deoroto lagial lnog. 18 apelle
1945 n, 242, df en contratto ﬂﬂpuhto in dats 1“ dipembre 18488
fon gl atfsori eittading di’ r:u‘.u abirajca, od i} cu:wannto debba
piteporst gusalsta 1 Tegulalto rparatmnla ralalive alln condfztora
dal vendifora », minsooiate dally campigns rneziele.

11 Tribunale osservn Infntti ohe, se nnche i B ottobre 1988
uon favant presi provvedimenti lngrshttvi Gondro 1 alétadinl ds-
Onitl 41 mazes shoadca e non =i miaid. por alloin, ¥ooritro &1 esul
une vara ¢ propria persesuziobs nefle persome o wegli averis,
tuttavin In csmpagns repslale, o que! giomo pomursints asl
Gron Oonaigha dal fesclémo, anche l‘n ralagions a «duanioc era
nvvenuto in altel Stali von potevs non costituize par gl abred
un p::rioolmo mun!ta tanto pid ohe a. guegll ogemp] ai {spirava.
1o sampaguy rezzinis in Téntgs, imiuuevur soutire nel ¢ fimore
cha v mlaues rossind} vorlmero sncho in TisHe ppplleate denatics-
m.nni:m Ben qunliu pur gl aimﬂ un #ﬂppm dubivm o eioh man
rnt di m P per glii s t H alls rasea
ebrales, tanio 911!1 dapo Vemnnnsione - &uix ‘deneote lagge 1T no-
wainbpe 1938s che, bm.lo alve sud dispoaisioni, viokd agli ohre
1 gestioms 4§ oeziends lmpleganti pid ﬂi‘oento dipendantis.

Uikeriare MIMrmmMsmw%eu%\
-B&M" dal vesdiiore al mowenty de
o di !

};; par feglona, prevlaks c]n. ‘ert: 18 deoreio le-
winl 13 aprile 1945 », 225, gontlens Pordinogya del Tribunala di
Milono 11 dicembre 1047 {cat. Borghesa) in .’E‘m, 1{48, 1, 188,
ohe rileva o} Wbw pit gonsrals catenslonn del ey falslto ds husogno
Walttenppls, olize | ileiitl de] vonoetto AJ Bisogne oounoribe
8 quelle Atnta Gl NEUSHRILE DrEVH i file ghe el oot
eveta nal pericalo olla vite o ulln inleanim parsunale B} 1§ por-
tiacls atfo delin dn yaste ﬂ“u'"‘%?mnte di tals

stabo dI b:nagno, oba &i identifion ualln nampltes csrenss dello
afyius dl wobroos dell'sliendnte.

{8) Dus sono gll srgomentd an cuf lu Damimisgjone si fanda s
poichd 1'sth, 7 deceelo Jeglel n 273 dul 1047 limite 1T ricorso
per cagsiazione sdld sola tnosmpotonzs, i1 asilonele Aizlla revoea-
wloma & isterpretate nel sense delPimplicita oataﬁeinne della
regola getierale ndottata In ties dl revodasions aaﬂ’msﬁ 205 cod,

dausw b 36 fobbrmo 1948; P.tes. ed o3t Mn.ﬂara Culaih

iolut ngrnrle
~— Eunphlienniititd delkd provagm (D, legbg} 10 apilla
3, proroga dei condreatii ngmn, aek. 1,

L prorofia non & amznessa poy il mniara.t.lm di mezza-
dria, qilors Y eoncedente voglia compiere nel fondo radi-
eali el inwnelinte trasformagiont aprarie, In cud seedusions
i, frioevipnkilila aon 1a sentinusszione del condratta, anche
[ e il pinug dele opars sla stato dichinrate attusbils ed
utile 1t fni della prodazions agraris dail'Tspettorate com.-
pretimnitile defl'ngricoltuxa, dopo Pentrats in vigere del
d, logisl. 1° aprile 1947 n. 278, ()

Boiiilnsiona :_.. jonale per le ooniroversie pypearis dl Terbny ;
" aantpnan 17 gennhio 1948 ; Prea. aid nst Alesgin ; Munta.
nary i Uileonizo.g

proo. alv. § [n mencsty ripetizions, nelt'art, 808, del rishlamo nlln
ragbodih gludisissie s, youtenoto nall’att, 404 ood. proo. civ. 1865,
vuol ulgnitoner ¢his 1} phzedia della revdonsions oon & Mmitato
alki infa ety deliabtorith giodlziarin, min & 1 catese 'a totle
lo honlon¥a smpnate & & appelio o % unden grado sanzn di-
stinylone  dali'sutorith ovi eRse Ao Promtutulats s.

findle rovovabikith dofle deoisfoni db quesbo "glurisdislond ce-

ofali, #i voiln, lo énso cohbrario, Oorams, Barl perlo controverain
- atll'speganslone 3 alloge, 8 fsbhrsio 1047, Fora #, 1947, 113,
814, ton aela & vichiamd ;i 0omm  Firenas perle mnn-o\rmie in
mitodln f suqulslzfona allggei, # mapgio 1947, Tend, 1048, 160
con ante df A, Bazzmms ; &6 in senso fwvoravols, Comin, Agu-
gento pur In gangeesions ﬂalle tapra incolle, T febbratn 1048; in

quenta voluma 1L, 184 7 Cogim, Torinoper It contpoversls fn mas
tut-ln: i snquisizioge uﬂoggi Lﬁomm 1047, 24mii, los. clbi

{1y Cop Inpovaslone rEup: codentia decrsto fn matey

dl proriyes dod coabmbtl wgengl, i ﬂ.untnto lagisl. 1¢ apitle 1}
L 341 Introdvuee well'ash. } 1ot &) por In meszadels, oolonls pips:
ularis o posspnptectpaxionn, ¢ Bollash: 0 Tath. a} psr Uafitto, una
nupve snues 08 aegiuakona - daljs: : rom,o -del oop-
: : i ilonia- lon-

L. m

ditela, insomspatihli) son 1a -yedHacuNloRn ¢
rentlpn B norluld del propomttol 14 < loggs
della npeén Ml Alago aphrovate d
Jmm‘n;liﬂn Ii]fbilr“tn M:tl?hg(l i\ bratdl 0} talm purmnnonii.u at
enybliine dobls Srotape) i:af progottl plh appravedl pel-
ma dolts pikbilokidisad A Hillw spiowblons, oho & quanto
of wiultan, thinsk Y piit

vora dulliv let pla Tiberals, oon I segdente mobivazione: «in
primo ey it Moutaonro cooeploca ls non apRitoabilith al puud
dal dfapmbo iboliach, 1 et B dal deorato. Tegisl, 1% aprila 1047
n, 470 tayvonsto dalls (arenzo, fn ﬁwﬁo 1 auo plane Al tru!mu
maglidun wirieln non ora gid sppe
mgilehe 0§ agrlosliure alls data antrata In vigace:
doorpiq, Jfvountlons non ha alagn damqnf-o. 09
el lpsuriin bn quellarbioolo di Mego I fogilad
fontuminitde Antero algrifcare aemplim mie o ououlp lt
fare prvenlivimonte, simeno in teme U1 mngsioa, di alodﬁ ;
Trantoringitg prracla progatiata dnl groprisforio sl tonide o
ol tnlewli pos codesta raglone sottrdrra ni mezzadre, ofb por
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|_2880i5vn wiiliih, non sclo pel rroprietsrif] ma sopratatio yer
produrlons nnzioaale. Ma posto quesic fodlseudibile ntento’ del
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obtenale Papprovagionn del tora plans i trastormeeione, & non
paulie | |:mprln(m:1, § gundl Ipvesy af cepergiibo tale ap-
‘prownelae re & quel doovets) atiy do Jeost wn'in-
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S8 nos mern nceigentalttdh 4 bompo, o ned 6 vne qualalasl va-
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COURT OF TURIN

Decision of January 1, 1949; Chief Justice P. GAY; Reporting Judge DiEZ; Hazs v. Cisitalia (ATTY.
MESSINA).

Israelites — Reintegration provisions — Foreign citizen — Applicability (Royal Decree Law no. 26 of
January 20, 1944, reintegration of citizens of Jewish race info civil and pofitical rights; Lieutenancy
Legislative Decree no. 222 of April 12, 19435, laws complementing Lieutenancy Legislative Decree
no. 26 of January 20, 1944, on the reintegration of citizens affected by racial laws regarding their
property rights).

Israelites — Conveyance — Action for rescission - Details (Art. 1448 et seq. of the Civil Code; Royal
Decree Law no. 26 of January 20, 1944; Art. 19 of Lieutcnancy Legisiative Decree no, 222 of
April 12, 1945).

The action for rescission of conveyances made by Jews, permitted by Art, 19 of Lieutenancy Legislative
Decree no. 222 of April 12, 1945, can also be brought by a foreign citizen of Jewish race who had
property interests in Italy, (1)

For the action to be admissible, it is sufficient if the other party knew that he/she/it was controcting with o
Jew, and that the latter was harmed by more than one-fourth. (2)

The Court, etc. - The Panel responds affirmatively to the question of whether the plaintiff can be
considered a person affected by the racial laws or orders, which qualification must be met hy the
beneficiaries of the aforementioned reintegration faws.

The defendant does not dispute that Haas belongs to the so-called Jewish race. Ilence that is
sufficicnt, even though Haas never was or became an Halian citizen, and never permanently resided in
Italy, to enroll him among the aforesaid bencficiaries. Indeed, as the Supreme panel ruled fully three years
ago (Dec. no. 713 of August 7, 1945, Foro if., 1946 1, 298, with memorandum by Jemolo), the spirit of
Lieutenancy Legisiative Decree no, 222 of April 12, 1945, whiclh also contains laws adding and
complementary to, and implementing, Legislative Decree no. 26 of January 20, 1944, for reinfegrating
Italian eitizens and non-citizens affected by the racial laws into their property rights, transcends the limits,
subject matter and purpose appearing in each of its individual laws, and must be interpreted as
emineiating a principle of a general and not specific nature. It is a right to restitution, in the true sense of
the word, provided for the benefit of every person ot entity of rights that in past times, invalidated by a
stigma of political origin, of “Judaism”, here and beyond the Alps, in and of itself constituted a target for
very significant harm to the person and property, The racial laws, enacted in Ttaly by the political power at
that time, from 1938 on, in the form of “guidelines” promoted by the Grand Council and in the form of
enacted laws, were ohviously intended to place in a lower category, cives non optimo jure, advenae qui
Jure gentium nequidem tuentur [citizens enjoying a right that is not the best, even those foreigners who
defend the right of nations*] and finally no longer even cives [citizens], no longer even advenae
[foreigness], but simply individuals who could be persecuted personally, able to be stripped of their
property wherever aid however they were found

(1-2) As we alluded to in our note referencing Cassation decision no. 1884 of July 18, 1949 (refro, 569), in
applying Anl. 19, courts on the merits did not always follow the interpretation upheld by the Supreme panel in
determining the objective conditions for allowing an action for rescission: the Court of Turin confirmed this with {he
cited decision, to which we call readers’ atiention, also in regard to the first ruling, refating fo a question that, as far
as we know, is new. The decision of July B, 1948 of the Court of Appeals of Turin, cited in the reasoning, was
overruled by the Supreme panel, in the part relating to the interpretation of Art. 14 of Decree Law no. 26 of Jnnuary
20, 1944 {decision no. 1857 of July 18, 1949, id.,, 1949, 1, 1055).

[*Translator’s note: transiation obtained from internet sources and for infornation only.J
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in the territories subject to the Nazi-fascist movement, all the individuals who, initially, under a simple
measure of a suspect governmental body (the specific Directorate established in the Ministry of the
Interior), registered in the list of those belonging to the so-called Jewish race; then, later, were sufficiently
deemed as such by a series of executive or police bodies.

The aforesaid central administrative body even deemed itself (see decision of Cassation no. 1055 of
1943, Foro it, Rep. 1943-45, [sraelites eptry, no. 30} competent, in its unquestionable judgment, to
classify as “Israelite™ a non-citizen who was not deemed as such by his or her own national laws.

It is not, therefore, necessary to restrict the scope of the aforementioned reintegration legislative
decree only fo those Halian citizens who, in 1938, actually and physically, came up against laws that
restricied their property or their legal capacity; the very title of the reintegrating decrees alse includes
foreign Jews: they, specifically because they were citizens of another country, might not have suffered
financial sanctions in the strict sense under the laws of November 1938; but having been frustrated
(unless they were over 65 yeats of age and provided they were already residing in Italy, which was not the
case for Haas) by the prohibition on residing in Italy, they must also be considered as having been
affected by the anti-Semitic politica] movement responsihle for those laws. In fact, for their existing
propexty in Italy (as was the case for Haas), and given the impossibility at that time for its dominus
[master®} to come fo Italy to look after it, the privatc liquidation of the property clearly reflected
compulsion: and it is fegitimate to presume that it would not have occurred had the laws not been enacted.
The unfree will of the Israclite in those cases is sufficiently denoted by the impulse of persecution by the
racial campaign triggered by the Grand Council’s directives of October 16, 1938,

To this we add that, since it was clear that the plaintiff’s son and general attorney-in-fact ad negatia
[with the power to cairy out a specific transaction] came to reside in lfaly because of the need to manage
the factory in Calolzio; and was subject, pursuant to the aforementioned racial laws, to the prohibition on
residence and the general order to evict by March 12, 1939 {thus two menths within the execution date of
the contract in question), the plaintiff, duc also to this event, suffered direct harm; since, deprived of the
person he most trusted that intwity personae [on a personal basis] he had placed at the head of the plant,
he certainly could not have found someone else in the family vnit to replace him. Nor can it be said, in
that event, that he was required to resort to covert methods of outside frontmen.

Based on all of these consideration, the defense that Haas has failed to state a case (as the defendant
alleges) is thus clearly fallacious, although the Panel does not hide that the issue has already been touched
by solutions that would seem to conflict with our case law. In fact, the Court of Bologna (June 15, 1948,
Passigli v. Soc. agricola S. Benedetto, Fora it., 1949, 1, 311), although it involved a situation completely
different than ours (Italian Israelite discriminated against, rather than a foreign Israefite, therefore not
discriininated against or eapable of being diseriminated against) held that Arl. 19 of the 1945 decree (in
the same manner as previous Decree no. 26 of January 20, 1944}, although it refers to “Jews affected by
the racial laws”, relates only to those Jews who, at the time they entered into the conveyance documents,
were already oppressed personally, in their economic sphere, by those Iaws.

However, the Subalpine Court (decision of July 8, 1948, Momigliano v. Finucci, Foro if., Rep. 1948,
Israelites entry, no. 10), in resolving an issue almost identical to that of the Court of Bologna, instead
held that alf registered individuals of the Jewish race (and thus citizens that were “discriminated against™),
were always in a true situation of inferiority compared to other persons and legal entities; they could not,
thus, consider themselves immune from danger. The Subalpine Court in fact effectively observed that the
regime that had implemented the racial laws as a symhol of the bitter camipaign of anti-Semitie policy,
could not ensure that they would comply with their own laws, which were initiafly imposed almost as
Pharisaic self-limitations, for the ohvious purpose of not, in one blow, over-alarming the miemational
comumumity; hence every Jew, by the mere fact of being registrable as such, had reason to fear a sudden
worsening of persccution, fo the detriment of his or her person and property. Any conveyance carried out
in these periods

[*Translator's note: perhaps vead "owner™ ]
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by such individuals, this Panel thus believes, adhering to and clarifying the mindset of the superior Court,
must be presumed to have been concluded in view of, and as a function of, not only the laws that were
progressively being enacted but also new and more cruel repressive laws, as an action gradually taken to
appropristely defend, rebus sic stantibus [under these circumstances], their own weakened financial
position,

In regard, then, to the type of rescission action the plaintiff is entitled to bring, the Punel believes that
thie most proper interpretation of Art. 19 of the reintegration law is that, for conveyance documents for
valuable consideration concluded and in effect before the current code, we must not stay within the most
restrictive limits deriving from an automatic application of Arts. 1529 and 1531 of the Civil Code of
1865, combined with Art. 166 of the provisions implementing the current code. Rather, it is the larger
construct, sanctioned by Art. 1448 of the current eode, that is referenced; and with retroactive
effectiveness, given the specific and intrinsic nature of the special reintegration law. But even that Art.
1448 is not refetenced in regard to all of its requirements, since the dual abjective condition contained
therein, namely: “and the imbalance was caused by one party’s state of need, which the other party
profited from to take advantage” was obviously removed (as the Court of Milan already noted, December
11, 1947, in the Jarach v. S.is.m.a case). Instead, it is sufficient, given the nature and spirit of the
restitution enactment, that thie other party knew (which is clear i this case) that he/she/it was contracting
with a registrable person of Jewish race. it remains to be determined whether the new objective condition
expressly contained in the special law is met, namely, that the harm was witra guartum [more than one-
fourth]. To that end the Panel, holding that investigation is needed, formally so provides in a separate
order. {Omitted)

For these reasons, ete.
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FARTE FEIMA

con totta la soa famigla, vinonciande ad ogni prorogn
logale, amtdrizzava it fratells Gincotao, a cud Iavore lob.
Bligo o ja rinuncla érang dal Giovenni assunti, o lavere
tatti 1 mabili dall'eppartamento ed ocenparle per tale date
con tiifba le guz toba, Ed il Marsnglia Langl 26 eonformats
nella sus deposisione {che la Rivohelis, gensn planadbils
malive, prefende svilutese) che anieriormonbe ol lugie
del 1846- i e #Ekbo un accordo dra il Giovanni Maresglia
ad, il Bincoma per il rilaseo da parte del primo dell'appar.
tamento lihero da persono ¢ cose a favers del Giscoma o
¢l wiilep il mess di lugho, ed, anwi il Giovanni aveva vi-
lasciatn In dichiarazione di Impegno Bopra Tilarilz,

¥, domnue, Acquisiie. fn eamsa I ciceostansd i wn cou-
cordata gotoglimanto della dpcasione, trn {1 Giovonnled il
(#inooma Mureaglia dol luglio 1945, econsacrato nolln dichia-
vazione. del Hovennd, ebe revs Plopegne di lasciar libora
Pappartamento per il 81 luglis 1946.

Do questa precian sitoasione, tibolnrith dei combratlo
di aifite mel Movanui Marsaglis e scioglimenbs gpnsen.
euals £ro quest'iltimo ed B fratelle ‘Giacomo prupiistario
e loczfore, per In dade indicata, vamyo trattd lo copeo.
guense ghuridiche, in ordine alla albusgions delln Riva-
el uell'appariamente da loi cocupafe al tempo del la-
mentato spaglio. Intanto, paze non possa dubithral in di:
rilto che il sentxetlo 4i lnuasione intervenule tra f{l Glo-
vanni Marsaglia od il fralelle (rimanondovi vomplétamenis
eatronon In Rivabolls Inge} conferiva al CGHovadod Marsa-
glit 1a detenzious, & nome del vers poswessors i Giseomie,
proprictario locators daﬂ‘apparta.mento‘ per  espHonrei ;
guel godimenbo della oossz che sf odeiourays con il ﬂﬁllm
tratto, sostibuendens 1a canss-e finalith, Nom pud gnmq
cnmanto concepirai che wnu detenziens dell'appmrta.meﬁ
derivasse dol nontratbe Ai loeszione ancho ally meglis] ni
figh, & compouent 1 nugleo famiglinre, ohe coabitngic ol
owpo femiglia locaterip, Lo coabifazione che impgita gos
dimento di fatto def)f nnbionti lacati, dertvn duffobllipe
fondnmentale del warito enpo Imnighn del mun‘[:amtnentu
o deil'ussistenzn, M & fntto rrilevants per il Ifentare, chy
Tin anfo i fronte, quals titulure A6l godiments,dailimmolils

rdlce della questions 3 Montioo) nel confeont?’ del conduitors o
pusizlone suw v confeonéi del techfore, perchids sitnazions i de-
tonrivne, autonoma o non nutonemy, fon i preale o valobsslond
redabiiitd e #t pons fivoce idention wros onmed (v, in lal senso Disca-
WA, o ol 518} Lieventusiity, d'on ropporta Al servlzio o iU
oapitalitt nitlngn at wrelative » solo per gueoto atfione alla indivi-
fuasigne del rapporta, che tome tale non pud essers che riferilo
A soggettd detorniuet], ma ons volté Individnata la sussistenue
a In. {navizaisbenzi del mppcrta, I sttmiune A febbo (detenzfone

in, & non awk , in c];l e} rapporio ol estringecn, he
nlwwm. m find dell‘u.pphcaumnp ﬁ.ell'arl: 1108, per lu suu intrin-
Bena oo C ata, avolsa dalls relatl-
vibd det mppattn sy ot 8 hnag,

Riwmlende, del resbo, n'l'm yabio dell'esclugione doila  tuiela
passsesnris per i dubenbmn per vagiont Al servivio & #1 cepilaliLh,
1o gondinsiant sopea raggiunte ne restane confermats, Cowme rvela
I Relaziona delle Commimtono reale per I riforma dei codici
{Fibro della proprisid, Pig, 343}, Tnzlona &l spuglio noi & concesse
al defantaia nan autgnomo, » pandhé nel vnsl in oul To wpoglio &
opeEra G4l posseSsOTe G3sh nop sarebbe glustifleabs, nom avendo
§T Jubinkbeora o nutonumn slenn divdtte nel rigeazdi delln perecns:
nel enf none puamaﬁa: a &6 1o mpoglls & opers di terzi, non & sem-
hrato convenients Inselore tale Iniwabive ad un operald, sppron-
dista, domestich o commesso ; g orcorrer agire In reintegrazione
o paneeth §i. pogdaszbrs 4. .Aﬂunqpa, In tutels & eseluma pesche
i sloobtn dipendenge della posislone dsl b e, in et #i -
solva Ta m{:un.mna al cspita o &i pmst&tnm Aj rervielo, dpteroing
Passtrbimonts della Gutaln 81 questo, priva A un divitte Autonoma,
nella batela gecobdste ab paméaore. ’

Mo nel hen diverso edgo Aal eomvivonts ohe faeein walere
varso- la abesza coli&u%ure uhi dikitte & goders, 4 Hitnla di man-
tanfrhehta o dt dlf delfnlloggie, ¢ varo il leatorn Pininresss
aubonnmo amhser\me,amhe rapricands 1 condnbtore, tal godh
mnmbu fion pud verificarsi on simie assorblmenta nella titela

dal .zorduttorss & — ool come nel csso del guhonns
dultma — o conoreba qutndt una df gaella figure di defenzions
avtemonia eha. legitlmano §1 2etontora all'ssiene i spoglie.

ANGELO DE MAmrINg
Lib- docente uell"Unlv. Al Romn

. tlamanto, taje da lagittima

Toouto o responsabile degil a.saunhéfmpegm. il capo famf
glin ool quale solo fo stretto ilivapporto giuvidieo di sf-2
ftu ; seitlto consenswalmentefinlts parti i1 confraito d:;\
locdzione, non pud Forivarng enlstenza di una saporstite §
doiensione nelln moplie delfdessante localarie dall’appnr—-
un*szions di spaglin, da ps,rtﬁ
di quolla, nai confronti losatore, nellatio in cui que-:
st ullime ba tivcoupato g loonl, alionbandndene la Hiva-
" halla, o vimacvendone §Fmobil della di soslel famiglia o
prepr. !

La difess dell'ap lisnto Arciond, & conforbare I pro-
piiv asgunto, s & Tithismata ad una decisions dells Corte
suproma (sentenzgt™1 agosto 1847. Tallegrind o Tabia,
Ifpro it., 1948, I /51B), por le qualn =non eommuefie Bpa-
glin ai dauni ﬂs?‘submthno il loestore dhe si immetta
nol possorse Ggfin casp sublocatn con il comsense dellin-
il 5. Son},ﬂmmwnw it Colleglo osgerva che gueato
mueg:mmento NN ApPAre tranquﬂla.nta ed beR gvutn una
sutarpvele preonvinoenbe eritie {vedi note dpl prof, Dejana
win wonion¥n di oni sopra), Ma, snche consentendo clis al
mlblﬂnmm"h eompata azions di spnghﬂ eenixe il Iocnbove,
il quula ‘aocorde ool condultora, rideoupi la casa jocikie,
i Unllﬂgm OhGORYE oolC Men posse eslmilarsi fa situazione
at \:[} subeundubtors, sha & lagate da uwn combiotbo col
candititars 2@ he woe datenwmions sutanows delle cosa

on oovrs rapporéo aleuno, ciren I'niogpde Toonte; da oa-

?ﬁicmﬂtﬂ, eont quolln del sonivge del condustore, tra i quali

Aratlovinenee Io detenzione Ji- quslia dn parte del coninge

a dn slovarle olls tefla 4l ead sll'axt. 1168, df fronte w
loonbuye ghe ocon viclonza, o olpndestinamente, ricccup’
Pilingglo reacsiandone i1 conluge del condutiors cceupante,
Quolln delanzione non pud esser caradterizmata ole dai-
P'arbitrariobh & dalla precsrictd, dalla toDeranza del ioon-
fure (ube ha ssielio cunsemsnalmente Ia looazigne., 801, fon«
dnitere), ol vul oomno nuolls delenziono pud.vos

L can ng-uludn alls specle, entra propthy-in:
provisiane dell'ert. 1394, In datenzions élod dells cosa, per
ragioni Ji-capitalith, nelln quafe ipotesi non & eoneases I'a-
glone di reintepra. La difssa della Rivabelln protends
welnds nna simlle situszione, desumendole dai coniroatd,
dnlls opposizioni delin afesss Rivabella, ¥a le raglond di
onpitetitd emeorgone dalle rewnltanze istrottotis, “Lroapi-
tislllh non soige carbt con una speciala convensione : vo-
stdtataon un atto, T gesto, nne muoifestasione cho non ha
blgognn (i ceder sensacrata coit wno soritte, Pubd snniurire
dad limelere, dal tollerare ohe alirl peormangs in on poste,
donde @ svrebbs ditiite di rinrneverlo. T Pospitalith noo
Jth ousor corto frasformaim, eonverlitn in prétess da chi
1o heneflofne Llospitslith & nermolments improntabs. dni
migliorl rpporti tro ospitente s ocupite, Fossono anche
talorn worgeto controati, diesapori, il che peraliro non trae
corte all'inonistanga di quelln tnizisle eitnaziona ! pud spl-
tanty glunificaro In cossasione dell'ospitalith. (CGmissls).
Tor questi molivi, ecc.

PRIRGVALR DI TORIHU,

Soutonwa 11 gennaie 1940 ; Pres, GAx P., Beb, Thss ; Eaos
v, Oisitalia (Avv, MEsnzvd).

Isracllti — Disposizieni relntegrative — Gittnding
strunieru — Applecabilith {R. 4. 1. 20 gennaio 14
n. 26, meintegrazjona net dirittd divili e politici deéi oft-
tadlni di Tiaga cbraica ; 4. legisl. Mog. 12 sprila 1944
n. 232, normé cempl del 4. legiol Waop. 20 genuaio
1844 n. 28, salla reiudegrazione dal eitbadini- colpiti
dalle disposiz. Tazziali nei lory difti ga.h—nunninh}.

Isroaoliti — Alisnaziene --- Aziona di reseisgione —
E=trewmi (Cod, eiv., oct. 1448 angg. ; 1 d, I, 20 gennaio
[944 1, 20 ; 4, Yogial, Inog. 12 apdle 1945 n, 223, art. 19).

IPavione i vesclisiona dalle olfewicioni compints daghi
obrod, previslg dnllart. 19 4. Tepiel Wap, 12 aprils 1845
. 822,.¢ separibile anshe dal eitiading shraniero. 31 romn



-

‘abrndoa ok mvews Andereesi padrimoninli in Ifnlie. (1)

Porokd Vasione sia emmdsaibile, 8 eufficiente che Paliva
farla oconoscaser de condraltare con un elrou, o ohe élavi
wlale lasione oltre il querts. (2)

11 Tribunpie, ecs. — 11 Collagio risponde. affermiativa.
“mahte nl quesito ze I'nttore poesm cousidevarsi paronn
colpits dalle legpi o diapoalsiont raezied, quslifiee ol
(lebbono rivestire i dastinatar -dells angidette norme rein.
togratried.

L’appartencnza el Hazas alla ¢, d. razzs ebraice non &
postn in dubbio dalla gonvenuta, Orbone & sufficientic cid,
fosso pur I"Hang un roggetto che mani fu o divenné cilta-
-dino iiaHono, e mal risiedetie stohilments in italiz, &
tserivatlo fra i suddedii Dbeneficigrii. Inverc, oome statut
il Bupremo cellegio gi% fre atmni ot somo {génk. n. 718 del
7 agodto 1848, Foro L., 1346, T, 278, con upta A Jamolo)
Ip spirita dol deoroto legm]. lnog. [2 sprile 1946 m. 222,
ountenonts Aol resto mnche novme complementat, into.
prativa & d'attuazigns del dscreto leginl. 30 pennnid 1944
a, 28, por [ reintegrazione nei lovo diritii pasrimonali
dei oittadini italiunt & steander] colpili dalle dispoeizioni
rezziali, traseende i Hmitf, tn maberia o la finalitd che ap-

paa in cias¢una della aingulu gue riorme ingerita, o deve

esinr interpretnio come enunciative d'im yprincipie d'or.
dine ganorele ¢ noen epocifics, B un divitlo @i rosiituzione,
nel voro soneo delli parola, sancito & favere & ogni sep
gotto &1 dirlttl :ﬂw nel pheati tempi, infieisto dal merehde

ition, A}k obralsmo 5, qui ed oltralpa, per aid

Wit rilavantissimi nocumiendi mos.-
RO 6 nagti averl, Lo disposizioni razeiali,
ksl dal potore politico di allora, dal 1938
“gon I veste & ¢ ingdirivui o promossi ial Bron
o, uo von' 14 veste di normé legislalive, micavano
n'c‘ld,éntemente a porro in una cabegoris piii bassa, eiveg
non apiimo jure, advenae il furve gentiiem nequident inen.
lr, o poi fincimente beppure Pill oives, neppwre pld ad-
venas, ma semplici oggetéi perseguibili nells personn,
spoglm'bﬂl néi boni devatdue e comungue & trovassery
ue territori sottopost] al movimento nasffaseista, tukti gli
egaeyf olle da prime un semplies provvedimanto 4’an so-
spebto orgeno di Governo (mpposita Direrione istituits
presso il Minislera dégli internt), iscrivesse nella laba degli
appartenenti zlla ¢. d. rassa ebrafea poi in un seconde
tompo, sufflcientemente fosgero ritenvis per tali da ona
serie i1 organi eseoutivi ‘o polizleschi.

Lrarizidetto ovgine amministrdtivo centrade i era av-
rogate persing {ofr, fontenza della Coss. n. 1055 del 1043,
ffero i, Tap. 1943-45, voce Ievaelidi, n. 30} Io compa.
toniza & qualifiesro o suo insindacobile opprowpemento,
o Isrosltla v qusily stranfers clie tals non era ritenase deliu
propria legge nazionale.

Non & d’uepo pertante resiringere la porbata del exd.
deite desreio legicl. di reinfegrazions o guei sol cittading
iteliani ehe incapparono offettivemente e materinjments;
nel 1938, iu @sposisiont resbrittive pei 1oro averd o per la
lore eapactty miuridica: giacchd In intestagione dei de-

uwroli di reintegrasione prevede anche pli ebrei stranieri

ohdtoro, appunto perché rpittedini d'alim Stesw, dalie
fixpoptiioni del vovembse 1938 potevane non rivevers
riksiond pekrimondnli in semso etvedto ; ma  daboppiaki
{iviane che nliyaseessantacinguenel e purobd ik  resi-

{1-2) Ovwa avyertlvame nslle vota di Hobiami nila sentenzs
18 luglla 1849, n, 1884 daile Cassazione {relry; 509}, la magiatra-
blire. di morllo son hanng sompra seynito, sell’applieasions
dell’ayh, 19, luterpretuzions eccolta dul Supremo eollegln sulla
determinazlone dalla condlzlar ohattive di eaperibilith dell’asione
@i rescfeaione ; Il Tribunale di vaino na dh conformiy pon ln sens
tanza tiporista; ania guale richismiamo Pattensione del Tettori
anthe in prdins slla prima messian, rdlakiva ad una questions.
per guanto of censtd, nugva, Ly sent, B luglle 1948 della Oorte
d'appella di Ferioo, velfamabs nella mobiyszione, & etala en-
nollete dal Bdpremo collegin nalls parte xdlativa all'icteiprotn-
zione dell'urt, B4 decveto legge 80 gennnio IS n, 28 {sentonza
I8 Taglic 1940, o, 1967, id., 1949, 1, 1056},

- denti in Iialis, 7l che non & if cuso deliTlaas}, dal divieto- .

di soggiorno in Italis, devono coicépirsi anch’eeai come
aolpifi did nmﬂmcnba politico bntigemita ovdinntors di
tali nerine. Invero, pel loro boni peistenli in Ialia (vome
4 i1 caso dell'Hass), e atante Pimpossibilith ormai ohe i]
Juro dowdnus entrasge in Ttalin per accudirli, l'evento ova-
sive délln lgoidagione private dei heni stessd, risentiva
sehipre di costrizione ; ed & leoite présmumere non saréhbe
avvenudo, qualora le loppi slesse non fossers slate ema-
sate, o volonth mon libare dell'israelitn in quef casf &
mdficientcinente cerattorfezatn dalle spunto perscontoerio
fieliz campagna mozzisle seaturiti dolle direbbive I8 of-
tithro 1938 del Grzn Consiglio.

Aggiungasi & ofd dhe, émsendv posifico cho 1] Oglio ¢
yrucurators generdls ad segolin dell'nllore era vennto
ner 1a uecessith dells gestione della fabhrica di ‘Oulolzo 2
vinieders ju Ttelia; ¢ restava colpito, in forza delle dnzi-
daite disposizioni raszieH, dal divisto di soggiormo e dal.
I"ndline gonerale di efraido ontro i 12 warzo BH30 (dwe
tiel cind i dislansa della dats dslla stipulaziooe di eui
ui econfestn), l'atidre, anche ds questo fatte, veniwvn a
rinonlire un preghidizie diretto ; poichd, private -deW'in-
ilividno di sua pik stretts fiducin che dintwilts persenge
wyava posto o eapo dolle. stabiimento, egl non avrabbe
potuto trovar certp altro appertenenbe ai muclen fami-
linte per rimpiszzarlo. Wé si pud stimare, in ol contin.
wongs, ohe forse tonoto a ricerreic mlle coporta vie i
proskanomi satbrendi,

Bulln soorin Al futte tali considovaeioni, si eppalesa
(wrtanto fallace Usccesione di carenza d'saione dell'Hona
{proposta  dalla convannia), pur nom nrscondendosi i
{Collogio ehe 14 quesfione & stals gib sfiorata edn soluziont
nlic parrebbero contzastnnii nells nestra giurisprudenszo.
fnvore Ja Corbe bologhese (165 giupno 1948, Possigh o
Boo. ngrisoln 8. Benodétbo, Foro il., 1048, I‘ 311} pur
t.mfjband.o una fnflispecie del tubtio diversa duila pre-
agnte (iaraelita nasjonale diserimincto, Anziché (eraelita
abeanjero, non quindi diseriminato né discriminabile), ha
wHormate cha Uart. 19 del demwuin del 1846 (olla giregus
ilo} precedente decroto. 20 gemnaio 1844 n, 28} pur par-
lando i «elwel colpiti dnlle leggi ranzisli» si riferisse
nitleamente o quegll ebrai ohie, al womentu fo oni pesero
in cssere gli ntti di ahena.zwmo. fnasero gibh gravati perso-
nalmente, nel loro eampo patrimoniale, dalle leggi ebesse.

Tuttavis, la Corte subalpina {tent. 8 Tuglio 1548, Mo-
wigliano ¢ Finucei, Fare if,, Hop. 1348, voes Isracliti,
i, 10}, risolvendo una faktispecia 'pmasndﬁé identica n
queiin della Corto bologoose; offarmd inveee che tubti gh
Indjvidui ousiti i rassa shyaiow {§ paveino quei nagienaii
conl dotti diseriminséi), si trovavano senpre in uns veale
nibuneione d'inforiorith ispstto ghi altrl seggetti ¢i di-
rit4e.; noi potavuno guindt sitenerad imwuni di perivoli,
Uuuewa infatii efficacements lo Corts subialpina, ehe il
Tegrime ohe avova attusto Lo logel rozziall nel segno dells
nepra eampagna di politisn antisemits, nou polave dar
gavanzie di rispettare s sus atnsae forgi, poate In ou primo
tompo quasi quali [arssichs aulolimitazioni, =l fné: evi-
danta di nop allarmare ho‘ppo d’un 2o0lpo tutto il campe
lntomegionnls ; onde ogni ebreo, pel fatbo solo d'emser
consihile come tale, aveva rrgione di témers hwmprovvial
Iunsprimenti di parssouzinne, con danno alla peérione e
agli averd, Ogni alienszione fattz In guel periedi de aif-
feidd individui, rilierie pereid questo Collegio, ndervendo
v preodennde U peneiore dolln suporiore Corlo, dave presu-
moral posta n‘essere [n previgons ed in funzions, now.
inlo delle legai win vis emaonste, ma ancle Ai nuove &
nitt crudeli Isppi repressive, guele atto gmadualments
mporite per compntibile difesa, relus sde stanilbus, della
sinata propris 'posizicme patrimuniala,

Riguirdo pol al Hipe di azione di reseissione- clie al-
Pattore competa, il Collegiv ritiane che la pid retba In-
lrprétasione dellnrt, 19 della legge reintegrative sia
yuolly per i qun_la. per abtd dalienazione & titolo puéraso
past] in essere in vigove prima dell'attusle eodice, non
dobboai restare riel Timitl pid ristrotti dorivantl da ino
npplicazione automatics degli ash, 1529 e 1531 cod. viv.

.
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1808, In combinabo disposto don Virk. 168 ﬁeﬁe dinp. it
tuig. sodice vig, B' avecs &I pid largo isbitufo, sandio
nell’art, 1448 cod, vigante, che & iishinmanto ; e con offi-
easia rotroattiva, wtante il caratiere propric e intrinseso
della leggs speciale reintograitice; Ma anche bale act. 1448
non & richismaio in tubti i suoi requisiti, yéataddone. evi-
dontements depennita {oosi vorie gi¥ notava il Tribunale
di Milang, 1I'E] dicembre 1847, in causa Jarach sontre
84 pomi), 1o doppis condizione obmﬁim ivi yaontn 6 cosl
tenorizeata s « @ la sproparzions & dipess delle stato  di
hisogno di una porte, del quu.lu Palirs hia approfitate
per trame vantuggio », Basendo juvoee sufﬁmenbe, date
In nature o lo gpiritc dell’editio restitutoriq, che Jaléra
parths supesse {come nells fatiispecie & pacifics), &1 can.
tratiare con un individic congibile di rassa ebraics, Be-
sta ds gecortare 1a nuovn condizione obiabliva recate
sspravaments dalla legge spesiale ¢ ciod In ledions wlire
quariim: E, 2 fal nopo il Colleglo, ritenendo la- nevesaita
di apposita istruttoria, ritnalments provvede con separata
ordinanza. {Omiseis)
Per questi molivi, ece.

TRIBORALE 11 HILKY.,

Bentenza 3 gc_mnaid- 1040 ; Pros. Mawos P, Est.| Boe.
oHESE ; Manifatineg, Forti (Avy. CamdMimira) a So-
clétd AlHanpa (Avv) 'Bm’romzi}

Comapetenza o gim-isnli%lono — Stranlere ¢onvemilo

ninnil o gladice iiulfrmu — Efezfons a4l demirille
in Ftnkin — Antorioriq rispeite afllinivio dello
coutroversia (€od. pros, djv., ack. 4%

Competenza o giuﬂmliz[nnng:«- Stranicro convennto
avanti- a gindioe italiine = Obblpazione da eso-
poirei in #a}in ~— Lusgo: Ui conelusiong dej eon-
tenfte — Pefermainnzione {(fod, proo. civ, seri. 4;
cod, eiv., nrt. 112, 1324, 13554,

In straniers che abbia elablo dowvieilis, in Dalia pud essern:
convenulo quantt sl pludice uah:mﬁ quonde & Lraiti. di
elasione 31 domdoilio Jenerals ovyern mgmm alle eausa df
cui sf iGle, ma anderiore all’fiidsio ngmgwdma!e delln
controvoreia. (1)

It compridtion del giedice daliane wei wg;gm‘l‘; Aello stra-
nidre pud essore delerminale enche dnllafgimamm che
debba seesra oosfuile i Tialic wao della obbiiyoziont ohe
derivany dal coptratlo dedotio in pludizio, o{she quost'ul-
Hmo sta da consfderarst ooncluse in Holic m{mmvu do-
g ort, 1380 o 1335 vod. oibile. (2}

%

(A
{13} Eleglone di domieilio & fore t;{mlrallun.le‘mmu

eritevs dF glarimdIzipne intavnnzionale:. _,% .
1, — Nolla specis docian dal ‘Tribunale di Milane, i, sa%i:_:ta‘u

stzonfary, esando orta una verkanza dtragindlslals con una dibba, -

italiugipy, & aspobtnndési @1 casny obiamabe in giudlwln 3aila med

sima {zoma Io fu), condetd produra serilta ad un ryvosata son 1K

sirica df TAppresentaria o difenderls, nells contestadons. son talat

ditts, slznells fass sbvaghudlziale sin in yuelln gindininte, e].uggé:nab :

centewporansaments Gomicilio nello studle de) logala n Milamo,

Sorka questions so 1o, prédetta elezione di domicllls iutograsss,

o tente del'art, 4, 1. ¥, cod. prov. ofv., Il momento dt collegaméeata
della compafenza dei tribvoeli 1i;nlin.m rispelto ello slranisro con-
verudo, il Tribonale ba decise negativamente, ttenendo che princi-
pia infermators dell’ articole inpeyolr sin lo anifestnsfone — es-

phsitn o presynte — 4 waa volonth dello sbraniaro dl sabboparel

aliu giurisdizlons itatians, & che shaile volontd, nel crep dell'sln-
giond & domicitlo. possn presumersi sollento guende Pelusions
sle. antevlore ali'intzlo della controversia, liddove, nalls apecld,
il domialifo fu elabte quande gib sra Insorby la verbanzo stragiud{-
ziale, con wan finndith quindi puramente difenslva, da oni ésulava
1'intenzione ) aaelinre 19. noebra ginelsdislane,

2 — Lhnpnodels scnéanxu pane 11 pmblr.'m_n del valore Gelln

bunale, eoo. — (Dmdseie), If eiftadine. giranisro
pud oshare éonvenvto davanli al giudiei italiani solisnto
nclle inofesi Dreviste dali’ssb, 4 .cod. proc. eivile. Affarma
U'attricg ._h st & verifioats pells speis appunlo Tipotes
44 cui o]VErt, 4, 0. 1, de) predetto cofiice, perchd I'Alliance
avevn gidgprima u]m fosse inateurato i} gindisio di me-
mite davanti alPanterisd” gmdm:ma itelirna, elette il pro-
prio demickio in Italia ad ogoi offette di legpa: Richioma
a guedto groposito, la letidrn 20 ogoste 1948 dellnvv.
Borbong, cop la quale guesto legale comuuicavs di avergli

pnd., 1949, T, 180 & segg. b viabiamd iyl contenuti).
Kinte 1pott-.ai, commidarate Salle cituts, norms, Yo vas
to straniero b npockficamante dsmunts o miteris
4! ginrisdizionegende In competerns del tribunnli thallang sore
uatonminte ed gelnsfvarionte per il faido che il convenatn stra~
niero 'nbibin acdpbials. In tals spssiale ipotobi al ponvenuly stin-
ninra b ci:i_nf'erltan Hialle nostrs legge processunle 1l poteve pluridigo
Qi Aebermindrs il¥sargere Af albsi poterd glovidied, guadi - 1l potere
ginrladivionnle delio Btdto italano o il potere 33 amione. della
contrapirts (ofr, Monerts, in Riv, di. m-m £, 1941, 109 & 100).

Mo pnd dirsd ’ghe In volenth dells iera Ot sottnporsi sila
wlurlsdleione 1balinlia #ia fmplicita in ogm allro momento Ai eol
lsgnmento. centem] hfm dslls normp pichinmats P,

T -slaponbr, —-a,‘_- iva gredo sis dssimibile 46 ngn sltro dplla
eonbtdoragione phe, fis 1 epblerl 3f glusisdizions, Tark 4 0, 1 cod.
Broc, olv, innovers J5 residenza in Ialls del convenuto steamsro.

Orp it Fonldénzay noforiaments vn guid faofl, in quanis sorge
da dnn movh relaslondldi fatts con wn dito Tooge, costitule, delin
diniore ablbunls {avt. 48 opv, sod. civ.) ¢ cosicehd I patvin furis-
dicio dsoende ope Ifpis dal fabto obietive delln Tesidmaza nel
-nostro Btata del convéhube sbranies, sengs che mindmamente -

levl It non volonth zddyiva o contratia rispobto alle sompatenva
daglt argant gludixiarl ia

Anshao rigunedto.nt ds
- abraniorg, davs adtidow
glurlydlalonale, swnolky

i 1tulllra {gonurals o upecmle) del eomvanubo
ihs, M rolhblvn funslone di collsgpmento
gp dfa;&oylg!pnu in pnroln, sl rimessn

simplicita e volonbh®

organl glodéislanl,

mpotortn Al nosbri

Voro b oba nolln formpalons dal domleillo prithepmia Taleamento
supRabtive, nttesn Is prajdionte funsfone dolla volonth Jel'inte
rdmkifs i coabibuitle o oot sede principale dei Suos. adfari o inte.
rosal {domicllic generala o Fesle: arbt, 43, I* commn, cod, air,
oppure como eentro Al dfberminali obfl od affar! {3omiailic
. opnointe p olathive s avt. 47719 comima, cbd civ)), Perd nek
Pin coea o nell’aléro la valon"%% dol afttadino esters d) roatdbuirsi
yor § propit atfarl, un domisil{e generals o Epecinde nello Stato ibe
llune row rlyeln cex'tn i por s¥lintonsione del medesimp. 81 nasok
tare 1 potore giunsdizionule A4l forum domicilii

Uno etenniero ngd cerid elpugers domicitio in ftolia per aol
raglan) di sontingente opporbunibh o coniodith {¢he conmigline ma
gart @i ntabilre nel nostro Padse wn recapibo legale per ndem
plrsonti conssmmentl Y contratédiin oni sl sia inserita ia alausol
pletlive oppure per guatalgsi =} EHve comuniénsione o poRF
sA%ione}, senzn che oon ofd {naendu fare preventiva nooetbazion
togiba della glurlsdizione 1l::ullm?§. La nostea fieeiaitiols gquind
trovercbbe anlco fondamento m:];almiw. & prescindere da og
valntazione siter It presanta vnbgﬁh. sidesiva 0 gonbrarie delly
terosanta,

Tpl& 6esd ml-para pnche cunl‘mibmtm in uba sfemn Tagione |
érmencatien : peande 1 legidatore :}Hsbmtnmen‘l.e unnslﬁemto,
dfate ort. £ n, 1, In volonéh d‘all’nz {ero e i
wollegnmento, sal 'bnsun Io pbria diristictio exliuocetiazions d
medesimo, dave evidentomante esclidersi — sennndy 11 prinalp
ubl voludd dall wbi noluif dasufl — tha, fuorl dell'ipntesi speeil
|, catmmente ountnmph-{m,, phasE m-.moqnamr alls votoniik del ciftt
Alno. esbero fonvennio rxlevuumgt jca come eriterio di giun

fzlone. on erode. quingl legithimtuna diseriminnsione ta
T cusi df elezfone df-Aomicllioc ol Mnejit stabilive ke'stsn implio
ena 1o vofantd impHeita dal nqggett.o JE avostiure fs comp

te det tribunali italians, per poi umn{!.ara & negite Tispelliv

menth In comfipebania, stessn.

8.% Tabavia In conclusiona vul pobviens i Tribunale di 3
jnno & digea df vonsjderazions atmeno ds Yure vandendo, in quan
Togyln s} fopdamento Al queda equith, ¢ e tion rote volte 3 ¢
ortloata Sl sthave 3l FUTRIRIR ek,

IndubBiumente i eomune buon sansy maJ &t adntta nd ag
parire ghoriflionmente, agli effettl dellg odmpetends giurisdly
. nals, 3 oittadins estero, che, con Valozions N Apmicilia, costit
[ soa mal nostre A00¢ UR oentry 44 affati;, magat] con ono serba, m

volonth private come e iy di Anlld sompebenzn,
wrisdizionale & soust dell'arb 4, n 1, cnd ‘proe. civ. (eir. TTBER

P a stahilifl, e Valtro straniéro, Il guale, ' 3 olismio per par
mvgnﬂvmenbergl pravisto abtaten gindizi del}’uwem:u

A



