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EXHIBIT B
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VIil

The methods of enforcing acts and sentences
are governed by the law of the place in which the
performance occurs.

Art. 11
Criminal and police and public safety laws
obligate all those persons who are on the territory of
the kingdom.
Art, 12
Notwithstanding the provisions of the previous
scctions, on no case may the laws, acts and
scntences between a foreign counlry, and private
provisions and agreement sclling aside the
prohibitive laws of the Kingdom that concern
persons, property or acts, nor the laws relating in
any way to public order and public morality.
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270 CIVIL CODE, BOOK I
3
The sihject matter of cantraois.

1116. Only chattels that are in comimerce can be the
subject of a contract.

1117. The chaltel that constitntes the subject of the
contract must be determined at last as to its specie.

The quantity of the chattel can be uncertain
provided it can be determined.

1118. Future chattels can De the subject of a
contracl.

However it is nol possible to rencunce an
inheritance that has not been opened, nor make any
stipulation relating to same, either with the person
whose estale it is nor with third parties, regardless of
consent by same.

4.

The congideration of contraces.

1119. An obligation without consideration, or
based on a frauduient or unlawful consideration eannot
have any effect.

1120. A contract is valid, even if the consideration
is not stated.

1121. The consideration is presumed until the
contrary is proved,

1122. The consideration is unlawful when it is
contrary to law, public morality or public order.
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LINGUISTIC SERVICES - GRAPHIC ARTS
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This is to certify that the italian to English translated document listed below (Globai Word Jab
No. 2017-612) has been proofread and verified by staff members of the Global Word, Inc. is to
the best of our knowledge, ability and belief, a true and accurate transiation,

Italian Civil Code (1865) Article 12
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Foreign Language Manager 1/18/2017
Michael Fundaro

63 Grand Avenue, River Edge, New Jerscy 07661
Vaice: (201) 343-0015 Fax: (201) 343-4155 Toll Free (800) 841-5965
Website: www.mondragonlingua.com Email: gwservice@mondragoniingua.com
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LINGUISTIC SERVICES - GRAPHIC ARTS
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This is to certify that the [talian to English transiated text listed below (Global Word Job No.
2017-612} have been proofread and verified by staff members of the Global Word, Inc. are to the
best of our knowledge, abitity and belief, true and accurate translations.

Article 19 of legisiative decree lieutenant April 12, 1945, no. 222
ltattan Civil Code (1865) Articles 1108, 1111-1114

ltatian Civil Code (18B65) Articles 1119, 1122

ltatian Civil Code (1865) Article 1309

mul{)fuwlb

Foreign Language Manager 1/17/2017
Michael Fundaro

63 Grand Avenue, River Edge, New Jersey 07661
Voice: (201) 343-0015 Fax: (201) 343-4155 Toll Free (800) 841-5965
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70 €ODICE CIVILH, LB HI.
3.
Dalttoggétto ol exmipptsl.

1116. Le sole cose:che sono in ¢orumerafe, po-
sono furmave oggetto df contvetto.

1£97. La cosm ohe foma,._l'agﬁé;:‘n-dai conlratts,
debb’essere dsterminate almeno nells sua specie

Lo quantith della- cose pud essére incerts, por
ohé si possa determinpre:

18, Le cose future possons lormare oggetts d
eoditvitto.

Non si pud rinunziace: perd ad uha sacces-
siorie hon ancerd dpertay nd fire aleuna stipul
zione intorne alla medesima, sis con quetlo dell ol
eredith s tralta sia ton terzit, gquantumque inler
ventsseil. ¢onsénso -l esgos, ' .

£
Dol v ol e,

1119. L'obhlguzione §éniks cousa;, o fondata sopts.
une: cansa falta il Hlecita non pub avere ol
effetro.

1#20, 1 controtte § valida, quantungue non pe.
gla eapressa la gansh.

'H21. La omuse: si pregump sing » che mon @
prova’il chnlegria. , ’

1124, La ganga &illocita, quando & vontraria all
fegge, o huon costume o alPoriligs pubbifiec.

| hikodzy GQUS fe
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EXHIBIT C
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CIVIL CODE
Royal Decree No. 262 issued Mareh 16, 1942 — Approving the text of the Civil Code

(Official Gazeite No. 79 published April 4, 1942)

PROVISIONS OF THE LAW IN GENERAL
BOOK ONE — On Individuals and the Family
BOOK TWO — On Inheritance

BOOK THREE — On Properly

BOOK FOUR — On Obligations

BOOK FIVE - On Labor

BOOK SIX — On the Safeguarding of Rights

ENACTING PROVISIONS
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Case 1:16-cv-07685-LAP  Document 18-3 Filed 01/20/17 Page 3 of 8

Art. 1343 Contirmation

Unlawful causa.

The causa is unlawful when it is contrary to mandatory rules, public order, or morals.



Case 18-634, Document 50-105/25/20018, 2311705, Page18 of 116
A-305
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Art. 1418 Confirmation

Causes of voidness of the contract.
(1) A contract that is contrary to mandatory rules is void, unless the law provides
otherwise.

{2} A contract is rendered void by the lack of one of the requisites indicated in Art, 1325,
unlawfulness of causa, unlawfulness of the motives in the case indicated in Art. 1345,

and lack in the object of the requisites set forth in Art, 1346,

{3 A contract is also void in other cases established by law.
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CERTIFICATE OF VERIFICATION

This is to certify that the italian to English translated documents iisted below (Global Word Job
No. 2017-612) have been proofread and verified by staff members of the Giobal Word, inc. are
to the best of our knowledge, ability and betief, true and accurate translations.

L

[talian Civil Code {1942) Article 1343

[tatian Civil Code {1942) Article 1418

[tatian Civil Code (1942) Article 1434-1437
itatian Civil Code (1942) Article 1444

Htalian Civil Cade (1942) Asticle 1448

ftalian Civil Code (1942} Article 1427
Republican Italian Constitution of 1948, Article 2

et

Foreign Language Manager 1/18/2017
Michael Fundaro

63 Grand Avenue, River Edge, New Jersey 07661
Voice: (201) 343-0015 Fax: (201) 343-4155 Toll Free (800) 841-5965
Website: www.mondragonlingua.com Email: gwservice@mondragonlingua.com
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CODICE CIVILE

R.D. 16 marzo 1942, n, 262 - Approvazione del teste del Codice Civile

(Gazzetta Ufficiale, n. 79 del 4 aprile 1242)

DISPOSIZIONI SULLA LEGGE IN GENERALE
LIBRO PRIMO - Dellz persone e della famiglia
LIBR0O SECONDQ - Delle successioni

LIBRO TERZO - Della propriati

LIBRO QUARTO - Delle obbligazioni

LIBRO QUINTO - Del lavoro

LIBRO SESTO - Dellu tutela dei dirittl

DISPOSIZIONI DI ATTUAZIONE



Case 18-634, Document 50+1, 04/25/2018, 2311705, Page22 of 116
A-309
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Art. 1343 Convalida

Causa iltecita.
La causa & illecita quando & contraria a norme imperative, all'ordine pubblico o al buon costume.
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Case 1:16-cv-07665-LAP Document 18-3 Filed 01/20/17 Page 9of 9

Art. 1418 Convalida

Cause di nullita del contratio.

{1) 1l contratto & nulle quando & contrario a norme imperative, salvo che la legge disponga

diversamente.

(2) Producono nullita del contratto la mancanza di uno dei requisiti indicati dall'articolo
1325, 'illiceita della causa, I'lliceita dei motivi nel caso indicato dail'articolo 1345 e la
mancanza nellfogpetto dej requisiti stabiliti dall’articolo 1346.

(3} [l contratto ¢ altresi nullo negli altri casi stabiliti dalla legge.
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Case 1:16-cv-07665-LAP  Document 18-4 Filed 01/20/17 Page 1 of 7

EXHIBIT D
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[Civil Code of the Kingdom of Italy, published in Milan in 1865 by Irancesco Pagnoni]

[Book III, Title IV, Obiigations and Centracts in General: Section T1, Essential Requirements for Validity
of Conlracts, Subsection 2—Consent, pp. 301-302]

2. Consent
1108. Consent is invalid if it was given in error, extorted by violence, or extracted with deceit.
1109. ...

111, ...

1111, Viclence applicd against a person accepting an obligation makes the contract null and void, even
though it may have been applied by someone other than the person to whose advantage an
agreement ig being adopted.

1112. Consent is deemed extorted by violence, when it is of such a nalure as to impress a reasonable
person and to canse him to fear that he or his property will be exposed to an unjust and considerable
injury. In this respect, the age, sex and condilion of the persons shall be considered.

1113. Violence makes the contract void also when the threatened evil is addressed to the person or assels
of the contracling party’s spouse, ascendant or descendant. If other persons were involved, the judge shall

decide whether the contract is void taking into account all relevant circumstances,

1114, Overwhelming fear without violence is not sufficient to make the contract void.
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CIVIL. CODE

Royal Decree No. 262 issned March 16, 1942 — Approving the text of the Civil Code

(Official Gazette No. 79 published April 4, 1942)

PROVISIONS OF THE LAW IN GENERAL
BOOK ONE — On Individuals and the Family
BOOK TWO — On Inherifance

BOOK THREE — On Property

BOOK FOUR — On Obligations

BOOK FIVE - On Labor

ROOK SIX — On the Safegnarding of Rights

ENACTING PROVISIONS
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Art. 1427 Confirmation

Error, violence, and malice.
The contracting party whose consent was given in error, extorted by violence, or given over by

deceit, may ask that the contract be voided, in accordance with the following provisions.
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Art. 1434 Duress

Duress is cause for annuiment of a contract even if exerted by a third person.

Art. 1435 Characteristics of duress

Duress must be of such a nature as to impress a reasonable person and to cause him to fear that
he or his property will be exposed to an unjust and considerable injury. In this respect, the age,
sex and condition of the persons shall be considered.

Art. 1436 Purcss directed against third persons

Duress is also cause for annulment of the contract when the threatened injury is directed toward
the person or property of the spouse or of an ascendant or descendant of the contracting party.

If the threatened injury is directed toward other persons, annulment of the contract is left to the
prudent appraisal of the circumstances by the court.

Art. 1437 Reverential fear

Mere reverential fear is not cause for annulment of a contract.
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CODICE CIVILE
R.D. 16 marzo 1942, o, 262 ~ Approvazione de] testo del Codice Civile

(Gazzetta Ufficiale, n. 79 del 4 aprile 1942)

DISPOSIZIONI SULLA LEGGE IN GENERALE
LIBRO PRIMO - Delle persone e della famiglia
LIBRO SECONDO - Delle successioni

LIBRO TERZQ - Della proprietd

LIBRO QUARTO - Delle obbligazioni

LIBRO QUINTO - Del lavoro

LIBRO SESTO - Della tutely dei diritti

DISPOSIZIONI DI ATTUAZIONE
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Arxt, 1427 Convalida

Errore, violenza ¢ dolo.
Ii contraente, il cui consenso fu dato per errore, estorto con violenza, o carpito con dolo, pud

chiedere amullamento del contratto, secondo le disposizioni seguenti.
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Art. 1434 Violenza

La violenza & causa di annullamento del contratto, anche se esercitata da un ferzo.

Art. 1435 Caratteri della violenza

La violenza deve essere di tal natura da far impressione sopra una persona sensata & da farle
temere di esporre se o 1 suoi bent a un male ingiusto & notevole. Si ha riguardo, in questa materia,
all'etd, al sesso e alla condizione delle persone.

Art. 1436 Violenza diretia contro terzi

La violenza & cansa di annnllamento del contratto anche quando il male minacciato riguarda
Ia persona o i beni del coniuge del contraente o di un discendente o ascendente di lui.

Se it mmale minacciato riguarda alire persone, 'annullamento del contratto & rimesso alla prudente
valutazione delle circostanze da parte del gindice

Art. 1437 Timore riverenziale

1T solo timore riverenziale non & causa di annullamento del contratto.
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1305,

The act of confitmation or ratification of an obligation, against which the law admits the
invalidity action, is not valid unless it confains the substance of the obligation, the reason that
makes it defective and the declaration that is aimed at correcting the defect on which such an
action is founded,

In the absence of the instrument of confirmation or ratification, it is sufficiant for the
chligation fo be wholly or primarily performed voluntarily by whoever knows the defect afier the
time in which the obligation could have been validly confirmed or ratified.

The confirmation, ratification ot voluntary performance according to the forms and
pericds determined by law produces a renunciation of the means and objections that can be
opposed to such an act, notwithstanding the rights of thied parties.

The provisions of thiz article do not apply the rescission action for injury.
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ltato o a una donna maritata in forze di un'obbligazione
che rimangs annullata, ove non provi che quanto fu pa-
gato venne rivolto a vantaggio dei medesimi,

1308. L’azione di rescissione per causa di lesione non
8i pud proporre, ancorehé si tratti di minori, se non nej
f.asi. o sotto lo condizioni specialmento espresse nella
egge.

- La detta azione, nei casi in cui & ammessa, non pro-
duce effetto a danno dei terzi, 1 quali hanho acquistato
diritti sugli immobili anteriormente alla trascrizione della
domanda di rescissione. :

4309, L'atto di conferma oratifica di una obbligazione,
contro la quale la legge nmmette I’azione di nullits, non
& valido, se non contiene la sostanza della stessa obbli~
gazione, il motivo ¢he la rende viziosa e la dichiarazjone
che #'intende di correggere il wizio su cui tale azione &
fondata. o _ '
. -In mancanza d'atto di conferma o ratifica, hasta che
I'obbligazione venga in tutto o nella maggior parte ese-
guita volontsriarmente da chi conosce il vizio do;lm il
terpo, in cui I'obbligazione stessa poteva essere valida-
mente confermata o ratificata.

- Lia gonferma, ratifica o.esecuzione volontaria secondo
le forme e nei tempi determinati dalla legge produce la
rinunzia ai mezzi ed alle accozioni che potevano opporsi
contre tale atto, salvi perd i diritti dei terzi. )

La disposizioni di quest’artioolo non si applicano al-
P'agione di rescissione per cansa di lesiona,

4340. Nox. si possono sanare con veruu atto conferma-
tivo i vizi di un'atto nullo in modo assoluto per difetto
di formalita.
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CIVIL CODE

Royal Decree No. 262 issued March 16, 1942 — Approving the text of the Civil Code

(Official Gazette No. 79 published April 4, 1942)

PROVISIONS OF THE LAW IN GENERAL
BOOK ONE - On Individuals and the Family
BOOK TWO — On Inheritance

BOOK THREE — On Property

BOOK FOUR — On Obligations

BOOK FIVE — On Labor

BOOK SIX — On the Safeguarding of Rights

ENACTING PROVISIONS
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Art. 1444 Confirmation

{1} The contacting party entitled to sue for annulment can confirm the voidable contract by a
declaration containing a reference to the contract and to the cause for voidability thereof,
and a declaration of intention to confirm it.

(2) A contract is likewise confirmed if the contracting party entitled to sue for annulment,
knowing the vaidability, has voluntarily performed it.

(3) The confirmation has no effect if the person who does it is not in a condition to validly
conclude the contract (1423, 1451).
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CODICE CIVILE
R.D. 16 marze 1942, n, 262 - Approvaziene del testo del Codice Civile

{Gazzerta Ufficiale, n. 79 del 4 aprile 1942)

DISPOSIZIONI SULLA LEGGE IN GENERALE
LIBRO PRIMO - Dalle persone e delly famiglia
LIBRO SECONDO - Delle successioni

LIBRO TERZO - Deila proprieta

LIBRO QUARTO - Delle obbligazioni

LIBRO QUINTQ - Del lnvoro

LIBRO SESTO - Dellg tutela dei diritti

DISPOSIZIONI DL ATTUAZIONE
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Art, 1444 Convalida

(1) 1l contratto annuilabile pud essere convalidato dal contraente al quale spetta
l'azione di anmillamento, mediante un atto che contenga la menzione del
conifraiio e del motivo di annullabilita, e la dichtarazione che s'intende
convalidarlo.

(2) It contratto & pure convalidato, se il contraente al quale spettava I'azione di annullamento
vi ha dato volontariamente esecuzione conoscendo il motivo di annullahbilita.

(3) La convalida non ha effetto, se chi I'esegue non & in condizione di concludere
validamente it contratto (1423,1451).
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{hw:] CURRENT TEXT

LIEUTENANT'S LEGISLATIVE DECREE April 12, 1945, no. 222 (Officiai Gazette, May 22, no. 61} —
Supplemental integrative and implementation regulations for the Lieutenant’s legislative Decree of
January 20, 1944, no. 26 for the indemntfication of Italian and foreign citizens whose ecanomic rights
were impacted by racial provisions (1),

(1) Decree repealed starting on December 16, 2009 by Article 2, section 1 of Legislative Decree no, 200
of December 22, 2008, Subsequently, the efficacy of this article was restored by Article 1. section 2 of
Legislative Decree no. 179 of December 1, 2009,

Art, 19
For sales contracts stipulated by people affected by the racial provisions after October 5, 1938 — the
date when the directives on racial matters issued by the former regime were announced — , the

rescission is allowed pursuant to Articles 1448 and following of the Civi! Code until one year after the
end of the state of war, so long as the damages exceed one fourth of the value of the em sold at the

time of the contract.




Case 18-634, Document 501 DA{25/2018, 2311705, Pageb4 of 116
A-341

Case 1:16-cv-07665-LAP Document 18-8 Filed 01/26/17 Page 3 of 5

LINGUISTIC SERVICES - GRAPHIC ARTS

CERTIFICATE OF VERIFICATION

This is to certify that the Italian to English translated text listed belew (Global Word Job No.
2017-612) have been proofread and verified by staff members of the Global Word, Inc. are fo the
best of our knowledge, ability and belief, true and accurate translations,

Article 19 of legisiative decree lieutensnt April 12, 1945, no. 222
Italian Civil Code (1865) Articles 1108, 1111-1114

Italian Civil Code {1865) Articles 1119, 1122

Italian Civil Code {1B65) Article 1309

WWDYWL\&

Foreign Language Manager 1172017
Michael Fundaro

63 Grand Avenue, River Edge, New Jersey 07661
Voice: (201) 343-0015 Fax: {201) 343-4155 Toll Free (800) 841-5965
Website: www.mondragonlingua.com Email: gwservice@mondragonlingna,.com




Case 18-634, Document 50-1,08/25/2018, 2311705, Pageb5 of 116
A-342




1,.00{25/20018, 2311705, Pageb6 of 116
A-343

Case 18-634, Document 50-

Case 1:16-cv-07665-LAP Daocument 18-8 Filed 01/20/17 Page 5 of 5

Testo ViGenTes

OTENENZL 12 8HIeH945141%220Tin Gazz. UfF., 22 magglo,

ARYHE
TR v P i)
- = Norme complementari integrative e di aftuazione del decreto legislativa

Luegotenenziale 20 gennaio 1544, n, 26, per la reintegrazione dei cittadin itallani e stranierl

colplti dalle disposizioni razzialt nel laro diriti pattimoniali {1).
(1) Decreto abrogato, a decorrere dal 16 dicembre 2009, dall'atticolo 2, comma i, det D}, 22

dicembre 2008 n, 200. Successlvamente [lefficacfa def presante articolr & stata ripristinata

dail'articolo 4, comma 2, del D.tgs. 1° dicembre 2009, n. i79.

LY AN
Per I cantratti d alienariona posti In essere dalle persone colplte dalle disposizian| razzlali
dopo il 6 ottobre 1938, data nella quale vennero ufficialmente annunziate ia direttive de|
cessato regime in materla razziale, & ammessa azione di resclssione ai sens degii articoil
1448 e seguenti del Codice civile sinc ad un anno dopo la cessazione della stato di guerra,
sempre che la lesione eeceda un quarte det velere della cosa afienata af momento det

contratto.
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Case 18-634, Document 50-1,05/25/2018, 2311705, Page&8 of 116
A-345

Case 1:16-cv-07665-LAP Document 18-9 Filed 01/20/17 Page 2 of 7

CIVIL CODE

Royal Decree No. 262 issued March 16, 1942 — Approving the text of the Civil Code

(Official Gazette No. 79 published April 4, 1942)

PROVISTIONS OF THE LAW IN GENERAL
BOOK ONE — On Individuals and the Family
BOOK TWO — On Inherifance

BOOK THREE - On Property

ROOK FOUR - On Obligations

ROOK FIVE — On Labor

BOOK STX — On the Safeguarding of Rights

ENACTING PROVISIONS
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Art. 1448 Confirmation

Art. 1448 — General action of rescission for injury
If there is a disproportion between the performance of one party and that of the other, and such
disproportion was the resnlt of a state of need of one party, of which the other has availed

himself for his advantage, the injured party can demand rescission of the contract.

The action is inadmissible where the injury does not exceed half of the value of the exccuted or
promised performance by the damaged party at the time of the contract.

The injury must have continued up fo the time when the action is filed.
Hazardous contracts may not be rescinded for cause (1934, 1970}

The provisions about rescinding distributions (761 and following) are not affected.
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CODICE CIVILE

R.D. 16 marzo 1942, nn, 262 - Approvazione del testo de} Codice Civile

(Gazzetta Ufficiale, n. 79 del 4 aprile 1942)

DISPOSIZIONI SULLA LEGGE IN GENERALE
LIBRO PRIMO - Delle persone e della famlglia
LIBRQ SECONDO - Delle successioni

LIBRO TERZO - Della proprieti

LIBRO QUARTO - Delle obbligazioni

LIBRO QUINTO - Del lavoro

LIBRO SESTQ - Della tutela dei diritti

DISPOSIZIONI DI ATTUAZIONE
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Art. 1448 Convalida

Art. 1448 — Azione generale di rescissione per lesione
Se vi & spreporzione tra la prestazione (att.}166) di una parte e quella dell'alira, e la
sproporzione & dipesa dalio stato di bisogno di una parte, del quale I'alira ha approfittato per
trarne vantaggio, la parte dannepgiata pud domandare fa rescissione del contratto.

L'azione non & ammissibile se la lesione non eccede la meta del valore the la prestazione
eseguita o promessa dalla parte dannepgiata aveva al tempo del contratto.

La legione deve perdurare fino al fempe in eui la domanda & proposta.

Non possono essere rescissi per causa di lesione i contratti aleafori (1934, 1970).

Sono salve le disposizioni relative alla rescissione della divisione {761 e seguenti).
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Constitntion Article 2

The Republic recognizes and puarantees the inviolable rights of the person, as an individual and
in the social groups within which human personality is developed. The Repuhlic requires that the
fundamental duties of political, economic and social solidarity be fulfilled.
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Costituzione Articolo 2

La Repubblica riconosce e garaniisce i diritli inviolabili delf'uomo, sia come singolo sia nelle
formazioni sociali ove si svolge la sua personalitd, e richiede 'adempimento dei doveri
inderogabili di solidarieta politica, economica e sociale,
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

LAUREL ZUCKERMAN, AS ANCILLARY
ADMINISTRATRIX OF THE ESTATE OF

ALICE LEFFMANN,

16 CTV 07665 (LAP)

Plaintiff,
(Oral Argument Requested)

Vs,

THE METROPOLITAN MUSEUM OF ART,

Defendant.

REPLY BRIEF IN FURTHER SUFPORT OF DEFENDANT THE METROPOLITAN
MUSEUM OF ART’S MOTION TO DISMISS THE AMENDED COMPLAINT
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In defending its ownership of the Painting, the Museum does not seek to diminish the
persecution that the Leffinanns and millions of Jews and persecuted persons across Europe
suffered during the Nazi era. Plaintiff’s case at its core, however, is a plea to treat an open
market sale for value as if it were a forced sale at the hands of Nazis. Her theory is that
transactions involving Jews or other persecuted persons could not have been truly voluntary
given a general state of fear in Fascist Italy, This goes far beyond legal precedent, which has
wrestled with and acknowledged the hardships of the time. Plaintiff says she “does not ask the
Court to override precedent or ignore the law,” Opp. 4, but that is exactly what would be
required to reach back 79 years to ondo a voluntary open-market transaction where no Nazis or
Fascists took actions fo compel or restrict the Sale, or were otherwise involved in the Sale. As
Plaintiff has alleged, [.effmann spent months offering the Painting for sale on the international
art market, negotiated with multiple parties, and ultimately accepted the highest offer in an
arms’-length sale through a private dealer in Paris to two other private French dealers. Mot. 5-6
(citing AC 19 14, 28, 32-33, 36-37, 43, 47). These allegations are fatal to her claim.

Calling attention to Plaintiff’s pleading failures should not be mistaken for “flippancy™ or
“dismissiveness.” Opp. 4. The Musewn remains deeply sympathetic to the tragic plight of Jews
and other persecuted persons in the Nazi era and is steadlastly committed to handling Nazi-era
claims in accordance with the highest standards and principles. Mot. 1-2. This explains why the
Museum bas returned works in other cases and spent years in this case investigating the facts
surrounding the 1938 Sale, provided all relevant documents and information to Plaintiff and her
counsel, and tried through years of good-faith negotiations to reach a common understanding of
the relevant facts and iegal analysis. Having engaged in that full and fair process, the Museum

should not be attacked for having concluded that Plaintiff’s claim fails as a matter of law—both
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procedurally and on the merits—for many reasons that now require dismissal of this lawsuit: she
lacks authority to represent the Estate (infra 1), fails fo plead duress under New York law or
Italian law (infra IV-V), cannot rebut ratification or the good-faith purchaser defense (infra VI-
V1I}, and cannot revive a claim that expired more than a half-century ago (infra VHI).

L This Action Must Be Stayed Or Dismissed Without Prejudice Becanse Plaintiff
Lacks Authority To Represent The Estate

Plaintiff contends that her ancillary letters are “conclusive evidence” o[ her authority to
represent the Estate in this matter, Opp. 7, but her own allegations demohstrate fatal defects in
those letters. She makes the vague statement that the Surrogate’s Court “was advised” that the
originally appointed-executor, UBS AG, “disavows responsibility™ to represent the Estate in this
matter, Opp. 9, but even i true, that would not satisfy the requirement to file a formal, written
renunciation from the executor, W.Y. Surr. Ct. Proc. Act (“SCPA™) §§ 1417, 1604(1)(b}; see
also Mot. 7-9 (citing Surrogate’s Court Petition, Bowker Decl. Exh. | §9 28-30). Plaintiff
further alleges that the “identified” beneficiaries were provided notice and took no action, Opp.
8, but New York law requires an applicant for ancillary letters o file “the acknowledged ...
consent of all of the beneficiaries;” and Plaintiff does not allege that the Public Administrator
received the required citation. SCPA §§ 1418(2), (6), 1604(1)(d); see alsc Mot. 8 (citing
Surropate’s Court Petition, Bowker Decl. Exh. 1 14 23, 38-39, 46, 48-51). Because of these and
other defects in her ancillary letters, Plaintiff lacks authority to represent the Estate. Mot. 7-9.1

Tellingly, Plaintiff does not attempt to defend her ancillary letters on the merits; instead,
she takes the untenable position that neither this Court nor Surrogate’s Court can exaruine them,
Opp. 7-8. Plaintiff is wrong that this Court is “without authority™ to do so. Opp. §; see, e.g.,

Meehan v. Cent. R.R. Co., 181 F. Supp. 594, 600 (§.D.N.Y. 1960) {exercising authority to

! Contrary to Plaintiff's suggestion, Opp. 4, the Museum raised this issue yeats ago, and also
raised it in fitigation at the first possibie opportunity.

e
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examine alleged defects in letters of administration). Regardless of whether this Court may
vacate or modify Plaintiff’s ancillary letters, it undoubtedly may determine whether Plaintiff has
standing and capacity to represent the Estate in this action, including by examining her ancillary
letters. Plaintiff must establish that she is the Estate’s “duly appointed representative,” Mot. 8-9
(quoting Matter of Peters v. Sotheby's Inc., 821 N.Y.S,2d 61, 65 (App. Div. 20063), and she has
not met that burden because her ancillary letters are patently defective under New York law. She
therefore lacks standing and capacity to bring this lawsuit on behalf of the Estate. See Mot. 9.
Plaintiff is wrong tha the Surrogate’s Court cannot adjudicate the Museum’s challenge to
her letters, see, e.g., SCPA §§ 711(4), 719(10), and, in any case, that is for the Surrogate’s Court
to decide. Nor does it matter that the process “may take a substantial periud of time.” Opp. 9.
Nearly 79 years have passed since the 1938 Sale, 50 years have elapsed since the Estatc passed
to the beneficiaries, and six years have passed since Plamtiff obtained her defective lettets. Any
potential benefit of avoiding further delay would be far outweighed by the risks of wasting
judicial resources and causing irreparable harm to the Museum-—and the absent Estate and
beneficiaries—if this case were allowed fa proceed in the absence of a properiy-appointed
representative of the Estate. Accordingly, in the cvent this Court does not dismniss this suit with
prejudice for failure to state a claim and lack of timeliness, this litipation must be halted—by a
dismissal without prejudice or a stay—pending adjudication of the petition in Surrogate’s Court.

11, A Choice-Of-Law Analysis Is Unnccessary Because There Is No Dispositive
Difference Between New York And ltalian Law

Tt is irrelevant that New York and [talian Law are not “identical.” Opp. 22, n.16. What
matters is that there arc no differences “upon which the outcome of the case is dependent.” See
Bakalarv. Vava, 619 F.3d 136, 139 (2d Cir. 2010); Mot. at 10, n.5. Given the absence ofsucha

materia} conflict, a choice-of-law analysis is unnecessary, Bakalar, 619 F.3d at 139-40.

-3-
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TII.  In Any Event, New York’s Choice-Of-Law Analysis Points To New York Law

In the event of a true conflict of laws, Plaintiff and the Museum agyee that New York
employs an “interest analysis” to determine the applicable law. Opp. 20, The “[i]nterest analysis
... 18 the bedrock principle that underties New York’s entire choice-of-law regime.” Fin. One
Pub. Co. Ltd. v. Lelman Bros. Special Fin., Inc., 414 F.3d 325, 336-37 (2d Cir. 2005) {citation
omitted). The interest analysis identifies *the jurisdiction that has the greatest interest in, and is
most intimately concerned with, the owicome of a given litigation.” Jokn v. Sotheby’s, Inc., 858
E_ Supp, 1283, 1289 (S.D.N.Y. 1994), aff'd, 52 F.3d 312 (2d Cir. 1995} {(emphasis added) (citing
J. Zeevi & Sons, Lid. v. Grindlays Bank (Uganda) Ltd., 37 N.Y .2d 220, 226-27 (1975)). The nile
is the same in disputes concerming artworks allegedly transferred under duress in the Nazi era,
See Bakalar, 619 F.3d at 144 (“New York choice of law rules require the application of an
‘interest analysis,” m which ‘the law of the jurisdiction having the greatest interest in the
litigation [is] applied.”) (quoting Karaha Bodas Co. v. Perusahaan Pertambangan Minyak Dan
Gas Bumi Negara, 313 F.3d 70, 85 (2d Cir, 2002)).

Here, New York has the “greatest interest iu the litigation” and its “outcome.” The
Painting has been in New York since at least 1941, when it was sold through 2 New York dealer
to a New York collector. AC ¥ 53. It was donated to the Museum, a *“New York not-for-profit
corporation operating as a public museum located iu .., New York,” where it has been for the
past 65 years, AC Y] 5, 7, 54. In these circumstances, New York’s interests in the litipation and
its outcome far exceed those of any other jurisdiction. See Bakalar, 619 F.3d at 144 (holding
that New York law applies because New York’s interests exceeded those of Austria and
Switzerland, where painting was allegedly transferred under duress in Austria, subsequently sold
in Switzerland, and later “delivered in New York to a New York art pallery, which sold it in New

York” to a Massachusetts resident). As the Second Circuit has explained, New York’s interest is

w4
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paramount—exceeding cven the interest of a European jurisdiction where the alleged Nazi-era
duress oceurred—where, as here, the artwork was transfetred to New York in the post-War years
and was eventually sold by a New York gallery. /d at 144-45 (reasoning that “{t]he application
of New York law may canse New York purchasers of artwork to take greater care in assuring
themselves of the legitimate provenance of their purchase).

Contrary to Plaintiff’s assertion, New York’s “interest analysis” cannot be combined with
the “center of gravity fest” to create what she calls a “hybrid test” that points to Italian law. Opp.
21 (citing Schoeps v. Museum of Modern Art, 594 E. Supp. 2d 461, 468 (S.D.N.Y. 2008)). As
the Second Circuit has held, “the conflation of the two tests is improper.” Lazard Freres & Co.
v. Protective Life Ins. Co., 108 F.3d 1531, 1539 n.5 (2d Cir. 1997}, see also John, 858 F. Supp.
at 1289 (applying “interest analysis” in property dispnte over ownership of painting where
undetlying contract gnestions also at issue); ¢f Bakalar, 619 F.3d at 138-39, 143 (applying
“interest analysis” in property dispute over ownership of painting where validity of underlying
transfers also at issue). In any event, Plaintiffs own “hybrid test” does not point to Italian law.
Plaintiff contends that Italy has the greatest interest because the 1938 Sale was “Ttalian-centric,”
Opp. 21, but her allegations belie that claim. The Painting was never in Italy and the sale did not
occur there. AC 9 13-14, 36-37 (alleging that the Painting was in Switzerland until it was sold
in France throngh a Paris dealer to French counter-parties). Although the Leffmanns were in
Italy at the fimc of the 1938 Sale, they were not Halian citizens, had no intention of staying, and
moved to Swilzerland several months later, AC 2. With only a passing connection to Ialy, the

1938 Sale cannot he said to have occurred there and, in any case, the “situs” of the events in

2 See also Granite Ridge Energy, LLC v. Allianz Glob. Risk U.S. Ins. Co., 979 F. Supp. 2d 385,
392 (S.D.NLY. 2013) (distinguishing between the two tests) (citing GlobalNet Fin. Com, Inc. v.
Frank Crystal & Co., Inc., 449 F.3d 377, 383 (2d Cir. 2006).

-5
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question are irrelevant. See Bakalar, 619 F.3d at 143-44 (rejecting traditional “situs” rule and
holding that “interest analysis” governs choice~of-law in Nazi-era duress case).

IV.  The Amended Complaint Fails To State A Claim Under New York Law

If New York law applies, it requires dismissal. Even Plaintiff concedes—by not
contesting—that she cannot state a claim under New York Jaw. See Mot. 9-17. Under New
York law, Plaintiff must plead and show that the 1938 Sale “was procured by means of (1) a
wrongful threat that {2} precluded the exercisc of [Leffmann’s] free will ... and (3} permitted no
other alternative.” Mot. 9 (quoting Interpharm, Inc. v. Wells Fargo Bank, N.A., 655 F.3d 136,
142 (2d Cic. 2011}). Plaintiff must also plcad and show that the threat was made by the
counterparty. Mot. 9 (citation omitied). Plaintiff does not contest that she failed to plead these
elements. Mot. 10-13. Dismissal is therefore required under New York law.

V. The Amended Complaint Also Fails To State A Claim Under Ttalian Law
A The Amended Complaint Fails To Allege Duress Under Italian Law

Plaintiff does not even atlempt to argue that allegations of a general “state of fear™ ariging
from “the circumstances” suffice to plead ordinary duress under Italian law. Under Italian law,
Plaintiff must plead and prove (1) a specific and concrete threat of harm that induced her consent
to a contract that he would not otherwise have entered mto, and (2) the threat was purposefully
presented to extort such consent. See Bowker Reply Decl. Exh. 1 (“Trimarchi Op.”} 9 13, 26;
see also Trimarchi Op. § 20 n.6 (citing, inter alia, Court of Cassation, 28 July 1950, No. 2150
(contract voidable for duress where owner forced to choose between selling vehicle and risking
seizure by Nazi army}; Court of Palermo, 14 June 1946, No. 113 (contract voidable for duress
where owner was forced to choose between selling land and risking retaliation)). Here, the
conclusory allegation that Leffinann was “forced by the circumstances in Fascist Italy” to
consent to the 1938 Sale, AC § 9 {emphasis added), falls short because it fails to identify any

-6-
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specific or concrete threat made for the purpose of “extorting™ his consent to the 1938 Sale.

Under Italian law, it is not enough to allege a general “‘state of fear’ generated by a
political party or regime™ based on a threat that “can lurk in the [ufure.” Opp. at 24. Claims
based on “[t]he generic and wholesale persecutions exerted by the Fascists against their political
opponents ... where there is no specific and direct relationship between such persecutions and
the agreement concluded allegedly as a result of duress [*violenza’] do not amount tn duress.”
Trimarchi Op. n.5 (quoting Court of Appeal of Rome, 9 April/3! August 1953). Ttaly’s highest
court has held that “the mere fear of retaliation, easy to arise in the mind of citizens during the
[Flascist regime” does not suffice, “but a real threat of retaliation must have actually occurred.”
Trimarchi Op. 120 {quoting Court of Cassation, 21 March 1963, No. 697}.

Ttalian courts have consistently rejected “political duress” claiins where, as here, the
plaintiff fails to allege that a specific and concrete threat was made for the purpose of extorting
the victim’'s consent to a particular transaction. In a case where Fascist officials were directly
involved in a sale (which has not been alleged here), an {talian court rejected plaintiff’s claim of
duress because there was no genuine threat with a “specific and direct relationship™ to the
contract in question.’ Even in a case where Fascist officials expressly threatened the seller
(which, again, has not been alleged here), an Italian court rejected a claim of duress for failure to
allege that the threats refated directly to the transaction in question.* Here, the Amended
Complaint’s generic allegation of duress based on “the circumstances™ thus falls well short of the

standard for pleading duress under Italian law.3

¥ See Trimarchi Op. nn.5 & 8 (citing Court of Appeal of Rome, 9 April/31 August 1953).

* See Trimarchi Op. n.9 (citing Tribunal of Bologna, 26 February 1952 (no duress where sale of
land followed threats by Fascist leaders, becanse threats deemed too generic)).

3 To the extent Plaintiff alleges duress based on the theory that [effimann sold the Painting to
“[thy[] to raise as much cash as possible for the flight and whatever the future would bring,” AC

-7-
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B. Italian Notions OFf “Public Order” Or “Public Morals” Cannot Save The
Amended Complaint

Although the Amended Complaint pleads a theory of duress, AC § 9, Plaintiff’s brief
takes a new tack to try to avoid dismissal, relying heavily on Ttalian public order and public
morals. This approach fails, however, because these concepts are inapposite. Under Italian law,
contracts violate public order or public morals wheu parties seek {o achieve untawrful ends.
Trimarchi Op. § 52. Here, there is no allegation that any of the parties to the 1938 Sale sought o
accompiish an illegal objective through that Sale. To the contrary, it is undisputed that the Sale
was for value on the international art market in Paris. The Sale has nothing in common with
contracts that have been ruled null and void based on Italian public order or motals, e.g., where
spouses agreed to release themselves from the civil law obligation of fidelity; parties agreed to
transact i eertain goods during a time when the law required all of those goods to he transferred
to the State; licensed business owners agreed to lease a business to an unlicensed individual; and
parties entered a loan agreeineut to finance an iflegal business. Trimarchi Op. n.30,

Plaintiff points to no examples of contracts resembling the 1938 Salc that have been
deemed violations of Italian public order or morals.® She relics instead on a “set of post-War
rules providing for particularly strong protections of Jewish individuals persecuted by the anti-
Semitic laws,” Opp. 22-23, but those rules did not apply to the 1938 Sale. As Plaintiff’s own
expert notes, they applied only to contracts formed “after October 6, 1938—the date when the
directives on racial matters issued by the [Fascist] regime were announced” and only where the

claimant could establish a certain level of damages.” Frigessi Decl. | 33, n.14; see also

4128, 36, Opp. 23, that does not state a claim for duress, because there is no duress under [talian
law when an individual makes a sale due to his financial needs. See Trimarchi Op. {7 44-50, Tn
any case, the allegation that Leffimann sold the Painting to obtain cash in part for “whatever the
future would bring,” AC q 36, contradicts her theory of urgent financial need.

& A 1988 review of cases regarding contracts Jews entered into during the [Fascist era revealed no
cases finding that the eontracts violated public order or morals. Trimarchi Op. § 57,

-8
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Trimarchi Op. 1 47, 62. Here, Plaintiff apparently concedes that the 1938 Sale does not meet
either condition. Even ifit did, the result would be to render the transaction voidable at the
option of the victim (not void ab initio) and, even then, only for a period of one year following
the War. See Frigessi Decl. {35 n.14; see also Trimarchi Op. § 47 (recognizing that the period
was extended by two years to 1948). Here, there is no allegation that the Leffmanns ever sought
to void or otherwise repudiate the 1938 Sale,

Nor is there any authority for Plaintif’s new argument that it would be a violation of
Ttalian public order and morals to enforce any contract where parties to a contract allegedly have
taken advantage of a counter-party’s state of necessity. Under Ttalian law, such contracts are
generally enforceable, unless they fit within onc of two special circumstances set forth in the
Tiatian Code: one involving real estate and the other involving rescues at sea. Neither of these
circumstances is temotely applicable here and, in any case, such contracts are voidable, not void
ab initio. Trimarchi Op. 49 44-50,7

VI.  Even If Plaintiff Had Adequately Alieged Duress, The Amended Complaint Fails To
State A Claim Because The Leffmanns Ratitied The 1938 Sale

Plaintiff concedes that even if Leffinann had sold the Painting under duress (which he did not},
that would have rendered the 1938 Sale voidable (and not void ab initio}, such that the
Leffmanns would have had the choice of repudtating or ratifying it. Opp. 24, One who wishes
to repudiate a sale made under duress must do so promptly after the duress subsides; if he fails to
do so, he will be deemed to have ratified it. See Mot. 14-16 {discussing both New York and
Ttalian law); Trimarchi Op. 7 28-31. Plaintiff concedes—by not disputing—that the New York
Jaw of ratification is fatal to her cfaim. And despite her effort to avoid dismissal hy applying the

Talian law of ratification, Opp. 25, it is equally fatal to her claims. Under lialian law, unless the

7 In the event that the 1938 Sale is deemed a violation of public order or public morals, that
would lead to the conclusion that the statute of limitations has expired. See infran..

-9.
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victim of duress repudiates a contract within five vears after the duress subsides, it cannot be
voided and Italian law will deem it to be ratified. See Trimarchi Op. 14 28-31 (citing 1865
ftalian Civil Code, art. 1300 {“Actions for nullity or rescission may be brought within five years”
afler “the Violenza {duress] has ceased.”)}}; see also Mot. 14, n.9 {citing same).

Plaintiff’s arpument that Italian law will uot deein a contract to be ratified by “the lack of
repudiation” within the five-year statutory period has no support., Plaintiff cites ber talian law
expert for that proposition, who, in turn, offers uo authority to support his conclusory assertion.
Opp. 25 (citing Frigessi Decl. 19 71-72 (citing nothing)). In cuntrast, there is ample ftalian
anthority to suppurt the black letter rule that unless an individual repudiates a contract formed
under duress within five years after the duress ends, the contract is enforceable. Trimarchi Op.
. 16-17 (citing anthorities). A failure to repudiate within the aliowable period is deemed to be
ratification. Trimarchi Op. 28-31. Here, the Leffinanns survived the 1938 Sale by eiphteen
and twenty-eight years, respectively, and the end of the War by eleveu and twenty-one years,
respectively, yet there is uo allegation that they repudiated the contract. To the contrary, Plaintiff
alleges that they received and accepted the proceeds of the 1938 Sale, which they allepedly
continued to spend years after leaving Ttaly. AC { 46-48. On these allepations, the law of
ratification is fatal to Plaintiff’s claims. Mot, 13-16.

Plaintift tries to avoid the consequences of ratification by suggesting that it was somehow
improper for the Museum to assume that the Leffmanns had the capacity in the post-Way years to
affrmatively repndiate the 1938 Sale or that they had any “viable avenue” for inaking post-War
claims. Opp. 25; see also Frigessi  72. As Plaintiff knows from her own investigation and from
extensive records of the L.effmanns’ post-War claims (which the Museun obtained from

government archives and shared with Plaintiff and her counsel and which Plaintiff or her counsel

-10-
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also independently obtained), the Leffmanns had both the means and the capacity to engage
sophisticated counse! who helped them successfully pursue numnerous post-War claims for Nazi-
era losses.® These claims contained uo mention of the Painting. Leaving aside whether it was
proper to omit such facts from the Amended Complaiut, Plaintiff should not be heard to suggest
that the Leffimanns were unable to submit post-War claims,

VII. [Even If There Was Duress And No Ratification, The Amended Complaint Fails To
State A Claim Because Title Subsequently Passed To A Good-Faith Purchaser

Plaintiff does not dispute that Foy was a good-faith purchascr in 1941 when she bouglit
the Painting from a New York gallery that had it from Rosenberg., Nor daes she dispute that
“*[a] person with voidable title has power to transfer a good title to a good-faith purchaser for
value.”” Mot. 16 (quoting Solomon R. Guggenheim Found. v. Lubell, 550 N.Y.58.2d 618, 623
(App. Div. 1990) (quoting UCC 2-403(1)), aff’d, 569 N.E.2d 426 (N.Y. 1991)). Instead, Plaintiff
attempts to avoid the good-purchaser defense by asking this Cowrt to treat the 1938 Sale like 2
theft that transferred void title, such that good title could not pass even to a good-faith purchaser.
Opp. 26. However, that position directly contradicts Plaintiff’s (correet) concession two pages
earlier that, under Italian law, if Leffinann had sold the Painting under duress in 1938 he would
have transferred voidable title, Opp. 24, and it also contradicts New York law, which says the
same. VKK Corp. v. Nat’l Football League, 244 F.3d 114, 122 (2d Cir. 2001} (“[a] contract ...
which is induced by duress, is voidable™). Plaintiff’s argument that this Court can treat a
voidable foreign duress sale as a theft rests on misrcading of Schoeps. That case involved a
transfer allegedly made under “threats and economic pressures by the Nazi government” in

Germany in 1935, which German law would have treated as void. Schoeps, 594 F. Supp. 2d at

% The Court may consider informatiou beyond the four corners of the complaint for purposes of a
Ruie 12(b)(6) motion where, as here, “plaintiff has actual notice of all the infarmation in the
movant’s papets and has relied upon these documents m framing the complaint.”” Cortec Indus.,
Inc. v. Sum Holding L.P., 949 F.2d 42, 48 (2d Cir. 1991).

-11-
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465-66. Schoeps reasoned that if the sale was void under German law, the purchaser’s title
would be no better than a thief’'s because hoth would result in void title, and under New York
law a good-faith purchaser cannot subsequently obtain valid title from a possessor of void title.
594 F. Supp. 2d at 466-67. But Schoeps says nothing to support treating voidable foreign duress
sales as “thefis™; nor does it support PlaintifPs assertion that the 1938 Sale should be treated as
void, contrary to both New York law and Ttalian law.’

VIH. The Amended Compiaint Is Time-Barred
A. The Statute Of Limitations Bars PlaintifPs Claim

Plaintiff argues that her claim is nol subject to the three-year stainte of limitations
because the HEAR Act revives certain claims for property “lost ... because of Nazi persecution.”
Opp. 10. Plaintiff’s position is that the Painting was “lost ... because of Nazi persecution,” even
though it was safely in Switzerland and was sold on the open market through a dealer to private
individuals in Paris, without any invoiveinent by the Nazis or Fascists. Buf this position has no
support in the text of the HEAR Act or her own Amended Complaint.

The Act, by its terms, protects “{t]hose seeking recovery of Nazi-confiscated art.”
Holocaust Expropriated Art Recovery Act of 2016 (“HEAR Act”), Pub. L. No. 114-308 § 2. The
Act’s stated purpose is to change the “laws governing claims to Nazi-confiscated art” for
purposes of ensuring “that claims to artwork ... stolen or misappropriated by the Nazis arc not
unfaitly harred by statutes of limitations.” HEAR Act § 3 (“Purposes™). The HEAR Act’s
purpose is thus to revive certain claims for artworks “confiscated,” “stolen,” or

“misappropriated” hy the Nazis. This is not such a case. Plaintiff cites paragraphs in her

? If the 1938 Sale were treated as a “theft,” this action would be untimely hecause the “statute of
limitations for conversion and replevin autematically begins to run apainst a bad faith possessor
on the date of the theft or bad faith acquisifion.” Grosz v. Museum of Modern Avt, TT2 F. Supp.

2d 473, 481-82 (S.D.N.Y. 2010}, aff°’d, 403 F. App’x 575 (2d Cir, 2010). See supran.6.
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Amended Complaint that supposedly allege the Painting was “lest” because of Nazi persecution,
Opp. 11 {citing AC Y9 3, 9, 26-28, 42, 47), but those paragraphs never once use the word “lost™,
instead, they use words like “disposed of” (AC ¥ 3), “sell ... under duress™ (AC 9}, “explore
the possihility of selling” (AC ¥ 28), “turn ... into cash” (AC Y 28}, “sold” (AC Y 42), and
“received from the sale” (AC 147). The HEAR Act’s reference to art “lost ... because of Nazi
persecution” cannot be stretched to encompass a volunlary transaction for cash, which—
according to Plaintiff’s own allegations—was a gepotiated “sale” on the open marlcet through a
Paris dealer to two French dealers, and where no Nazis or Fascisls took actions to compel or
restrict that Sale, or were otherwise involved in it.

Plaintiff argues that if the HEAR Act does not apply, her claims are still timely because
New York’s demand-and-refisal rule tolled the limitations period for many decades. As
discussed above, however, even if the Leffinanns once had a claim for duress, they ratified the
1938 Sale by not promptly bringing that claim in the post-War years, see supra VI; and, in any
event, title would have passed in 1941 to Foy as a good-faith purchaser, see supra VII. Thus,
neither of the Leffimanns had a viable claim for duress at the ime of his or her death in 1956 and
1966, respectively.!® Nor can Plaintiff confer upon the Estate a claim that was extinguished
before the Leffmanns died many decades ago simply by making a demand that the Museum
refuses. See Fstate of Young, 367 N.Y.8.2d 717, 722 (Sur. Ct. 1975) (A personal represeniative
acquires cnly such title as the decedent had.”}; see also Grosz, 772 F. Supp. 2d at 482 (“plaintifTs

have no 1nore right to Poef than Grosz would have had if he were stil alive™).

18 Plaintiff cannot use Republic of Turkey v. Metropolitan Museum of Art, 762 F. Supp. 44
(S.D.N.Y.1990}, to avoid the conclusion that any claim to undo the Sale expired during the
Leffmanns® lives. Opp. 12. The Turkey court’s holding—that an owner’s delay in bringing a
replevin claim for stolen items did pot bear on the statute of limitations defense against that
claim—does not aftect this case, where the Leffinanns sold the Painting and then took no action
to undo it within the prescribed limitations period (or ever).

-13 -
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In any event, demand-and-refusal does not apply because the Museum has openly
possessed and displayed the Painting as its own since 1952, See SongByrd, Inc. v. Estate of
Grossman, 206 F.3d 172 (2d Cir. 2000). Plaintiff tries to distinguish SongByrd on the ground
that it involved a “shift in character of the possession” of the music recordings when the
custodian began to openly treat them as his own, Opp. 13, but the “shift” is irrelevant here.
There is no dispute that the Museum has openly treated the Painting as its own, e.g., by accepting
the donation, AC § 54, adding it to the Museum’s permanent collection, or putiing it on public
display. See Del Piccolo v. Newburger, 9 N.Y.8.2d 512, 513 (1st Dep’t 1939) (“ T]o establish a
conversion it is unnecessary to show a demand when the holder exercises an act of ownership
inconsistent with the awnership and dominion of the true owner, as such an act itsell constitutes
an unlawfil misapplication amounting to a conversion.™). Here, the Amended Complaint makes
clear that the Museum has treated the Painting as its own, in a way that was clearly inconsistent
with Leffmann’s (and the Estate’s) alleged ownership. AC ] 52-67. In this circumstance,
demand-and-refusal cannot revive a claim that expired many dceades age.

B. Laches Bars Plaintiff’s Claim

A dismissal based on laches prior to discovery waould net be “premature.” Opp. 14-15.
The parties have spent years investigating the facts and the Museom has shared with Plaintiff and
her counsel all relevant documents and information it possesses. Mot. 1-2. As a result, the facts
material to a laches defense are known to both parties: neither the Leffmanns nor the Estate has
made a prior claim against the Museum, and the instant claims come nearly eight decades after
the 1938 Sale, more than seven decades afier the end of the War, and more than six decades afler
the Museum acquired the Painting. These are unreasonably long delays. Plaintiff suggests the
Leffimanns may have been too elderly or ineapable of finding the Painting in the post-War years,

but the Leffinanns survived the War by many years, retained sophisticated counsel, and
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successfully brought other post-War claims, See supra 10-11. Moreovet, the Museum has been
prejudiced by the delay because the Leffmanns, Rosenberg, Hugo Perls, Kate Perls, Fay, and
other would-be witnesses are deccased. “{Wlhere the original owner’s lack of due diligence and
prejudice to the party currently in possession are apparent, [laches] may be resolved as a matter
of law.” Matter of Pefers, 821 N.Y .S.2d at 69.

Plaintiff cannot avoid a laches dismissal by accusing the Museum of failing at the time of
the acquisition to “discover|), through due diligence ... the circumstances under which
[Leffmann allegedly] was compeiled to dispose of the Painting because of Nazi and Fascist
persecution.” Opp. 17-18. Even the most thorough ditigence at that time would have revealed
flie same “circumstances” now alleged in Plaintiff’s Amcnded Complaint, i.e., that the
Leffmanns spent months offering the Painting for sale on the international art market, negotiated
with nultiple parties, and ultimately accepted the highest offer in an arms-length sale through a
dealer in Paris to two French dealers, and no Nazis or Fascists took actions to compel or restrict
that Sale, or were otherwise involved in the Sale. Mot. 5-6 (citing AC T 14, 28,32-33, 36-37,
43, 47).

Nor can Plainiiff avoid a laches disinissal by accusing the Museum of “unclean hands™
bascd on an afleged failure to discover that the Painting had been “misappropriated.” Opp. 17.
Not only was the Painting never “misappropriated” (and therefore the Museuin cannot be
penalized for failing to discover that it was), but also this accusation is undermined by Plaintiff’s
prior assurance (in her effort to preserve the demand-and-refusal rule) that she “makes no such
allegation” of a bad faith acquisition hy the Museum. Opp. 13.

CONCLUSION

For the fotegoing reasons, the Museum respectfully requests that this Court dismiss the

Amended Complaint, or stay the case pending resolution of the petition in Surropate’s Court.
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Dated: New York, New York
February 27, 2016

Respectfully submitted,

/s/ David W. Bowker

David W. Bowker

Wilmer Cutler Pickering Hale and Dorr LLP
1801 Pennsylvania Avenue

Washington, DC 20006

Tel: (202) 663-6000

Fax: (202) 663-6363
david.bowker@wilmerhale.com

Michacl D. Gotfesman

Wilmer Cutler Pickering Hale and Dorr LLP
7 World Trade Center

250 Greenwich Street

New York, NY 10007

Tel: (212} 230-8800

Fax: (212) 230-8888
michacl.gotiesman@wilmerhale.com

Attorneys for Defendant The Metropolitan
Museum of Art
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TNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

LAUREL ZUCKERMAN, AS ANCILLARY
ADMINISTRATRIX OF THE ESTATE OF
ALICE LEFFMANN,
16 CIV 07665 (LAT)
Plaintiff,
{Oral Argument Requested)
V8.

THE METROPOLITAN MUSEUM OF ART,

Defendant.

DECLARATION OF DAVID W. BOWKER IN SUPPORT OF THE METROPOLITAN
MUSEUM OF ART’S REPLY BRIEF IN FURTHER SUPPORT OF THE MOTION TO
DISMISS THE AMENDED COMPLAINT

I, David W. Bowker, declare as follows:

1. 1 am counsel to Defendant The Metropolitan Museum of Art (“Museum™) in the
above-captioned matter, and [ am competent to testify to the matters below. Isubmit this
declaration in support of the Museum’s Reply Brief in Further Support of the Motion to Dismiss
The Amended Compiaint,

2 Attached hereto as Exhibit 1 is a true and correct copy of the opinion of Professor
Pietro Trimarchi, a professor of civil law at the Law School of the State University of Milan, on

Italian law issues that are relevant to this litigation.
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3. Attached hereta as exhibits are frue and correct copies of the following Halian
decisians, along with certified English transiations; these are some of the key decisions that
appear in Professor Trimarchi’s opinion:

» Exhibit 2: Court of Cassation, No. 697, 21 March 1963, in Giur. it.,, 1963, ],
column 858 et seq., which appears in paragraphs 20-21 and footnote 5 of
Professor Trimarchi’s opinion.

o Exhibit 3: Court of Appeal of Rome, § April/31 August 1953, in Rass. Mens.
Avv. Stato, 1954, page 25 et seq., which appears in footnotes 5 and 8 of
Professor Trimarchi’s apinion.

» Exhibit 4; Court of Cassation, No. 2150, 28 July 1950, in Giur. compl. cass.
civ., 1950, I1T, page 718 et seq., which appeass in footnote 6 of Professor
Trimarchi’s opinion.

e Exhibit 5: Court of Palermo, No. 113, 14 June 1946, in Rep. Foro it., 1947,
“Obbligazioni e contratt”, which appears in footnote 6 of Professor
Trimarchi’s opinion.

o Exhibit 6: Court of Cassation, 17 March 1954, in Giust. civ., 1954, page 657
et seq., which appears in paragraph 20 aud foofnote 7 of Professor Trimarchi’s

opinion.

s Exbibit 7: Court of Bologna, 26 February 1952, in Temi, 1952, page 355 et
seq., which appears in footnotes 7 and 9 of Professor Trimarchi’s opinion.

1 declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct,
Executed in Washington, D.C. this 27th day of February, 2017.

/s/ David W, Bowker
David W. Bowker
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

LAUREL ZUCKERMAN, AS ANCILLARY
ADMINISTRATRIX OF THE ESTATE OF
ALICE LEFFMANN,

16 CIV 07665 (LAP)
Plaintiff,
¥E. »

THE METROPOLIT AN MUSEUM QF ART,

Defendant.

EXPERT OPINION OF PROFESSOR PIETRO TRIMARCHI

L. I have been asked by counsel for The Metropolitan Museum of Art to
provide my expert opinion on the Italian law applicable in 1938 to contracts cntered
into under duress or on unfair terms in & situation of financial need.

2.1 am a member of the Italian Bar and maintain & practice fecused on civil
litigation, contract and tort liability and commercial law. I have been a professor of
civil faw at the Law Schoo} of the State University of Milan since 1967 and am
now a professor emeritus.

3. I have published five monographs on tert, centract, unjust enrichment and
company iaw, and papers on tort, breach of contract, antitrust, compeny law, and
economic analysis of the law. I have published a handbook of civil taw, “Istifuzioni
di diritto privato” (2 1st edition in 2016).

4.1 am an Honorary Member of the European Association of Law and
Economics (EALE) and Honorary President of the SIDE-Societi Italiana di Diritto
ed Economia (Italian Association of Law and Economies). I was Chaimman of the
Comunittes for the drafting of the statule on prodncts Hability (1988); Member of
the Committee for the reform of company law (2002); and Member of the
Committee for the reform of arbitration law {2004-2005).
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5.1 graduated in law from the Law School of the State University of Milan.
My cumriculum vitae contains additional details on iny background, experience and
publications. It is attached hereto as Appendix 2.

6. 7 have been retained by The Metropolitan Museum of Art. I am
compensated for my work on this matter at the ratc of € 1,000 per hour. My
compensation is not dependent on the substance of my testimony or the outcome of
this matter,

7. This report is a statement of opinions in this matter and the basis and
reasons for those opinions, In forming the opinions expressed in this report, I have
relied on my education, experience and knowledge of the subjects discussed. I have

also reviewed, considered and relied upon the authorities cited herein,

PRELIMINARY REMARKS REGARDING ITALIAN LAW

8. My opinion regarding I[talian law iz based upon the [865 Italian Civil
Codo, which was in force until it was replaced in 1942 and takes into account as
well a statute enacted in 1945 (which was partially amended by a statute of 1947),
which was declared retroactively applicable to somoc coniracts entered into by
pevsons affected by racial laws, on or after 6 October 1938. My opinion is based on
the ltalian doctrine, judicial decisions and comunentary interpreting and applying
that Code and relevant statutes. It must be bome in mind that under Ttalian law, as
under other civil law legal systems, judicial precedents are not binding, but merely
reflect authoritative interpretations and applications of the law by Italian courts.
Tudicial decisions may be more or less authoritative, depending on the persuasive
force of the analysis and reasoning, whether they come from the higher or lower
courts, and whether they are isolated or instead part of a broader trend over time.

9. Furthermore, under the Italian legal framework of civil law, the views
expressed in the legal literature or commentaries may also be important, again with
a greater or lesser weight depending on the persuasive force of the arguments put

forward, and whether they are isolated opinions, or instead positions generally
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accepted by courts, scholars, and commentators,

10. It is also important to note that the 1865 Civil Code was replaced in
1942 by a new civil Code. Some cases subseqnent to 1942 and related doctrinal
comments are afso cited below, which are relevant here to the extent that they relate
to events prior to 1942, decided iu accordance with the provisions of the previous

Code,

OPINION
Based on my knowledge and ihe materiais cited herein, the following report

represents my expert opinion on Italian taw,

Duaress {“Violenza®} as a cause of voidability of a contract

11. Articie 1108 of the 1865 Civil Code provides that "Consent is not valid
if it was given by mistake, extoried by duress ( "viclenza™), or obtained by fraud",

12. In this proviston, the word Violenza {i.e., “duress™) means the threat of
unjust harm made in order fo force a person to enter into a contract, which
otherwise would not have been concluded. In other words, the threatened person is
faced with the alternative: either enter into a particular coniract, or meet the
threatened unjust harm. If the person under threat yields, considering the contract
he was reqnested to conclude the lesser evil, the contract is voidable for duress.

13, In order for duress to render a contract voidable, it is first necessary that
it was a defermining cause, i.¢., that the contract would not have been entered into
but for the threat. In other words, the fear induced by & specific and concrete threat
of harmn, purposciully presented by its author to extort the vietiin’s consent, mus¢
have induced the victim to enter into a contiact that would not otherwise have been
concluded.

14. One author has expressed the opinion that, if the contract would have
been signed anyway, but at different terms, voidahility wonld be excluded and only
damapes conld be claimed, applying, by analogy, the provision dictated by the
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Code in relation to fraud'. But, to my knowledge, this view has remained isolated:
the generally accepted view was that, if the threat forced the victim to accept terms
and conditions he would not otherwise have accepted, the contract is voidable?.

15. The harm threatened must be unjust, The threat to have recourse to
legal action is not unjust, provided it is merely intended to help enfbree an existing
right. Thus, it is legitimate to make use of the threat of legal enforcement to ensure
that the debtor provides a lien or a mortgage to secure the debt: here the creditor
secks to obtain greater certainty of receiving what is due, and nothiug more. It is
equelly permissible to thteaten lepal enforcement to ensure that the debtor
undertakes to pay a fair rate of interest until the debt is repaid: here the creditor
aims at obtaining only a fair consideration for the deferred payment granted to the
debtor. But if the threat to have recourse to legal action is made to ohtain something
more than what is owed, or to obtain something that does not constitute a mere
reinforcement of that right, or a fair consideration for an extension granted, it is
unjust and renders the contract voidable,

16. The threat has to be serious. Article 1112 of the 1865 Civil Code
provides that “Consent is deemed to have been extorfed by duress (violenza) when
the latter is of such nature as fo impress a reasonable person and io strike
reasonable fear of exposing that person, or that person’s asseis, to considerable
harm™. The same provision states that, in assessing the seriousness of the threat and
its cansal effectiveness, reference is mnade to the age, gender, and conditiou of the
person threatened. This means that, while, on the one hand, a threat that no
reasonable person would take seriously cannot cause voidability, voidability cannot
be excluded for the mere reason that a stronger and more courageous person would
resist the threat.

17. Anticle 1113 of the 1865 Civil Code then specifies that duress may
render a contract voidable even in cases where the threatened harm is directed
against a party who is not one of the contracting parties: “Duress may invalidate the
contract even when the threatened harm is directed against the person, or the

assets, of the spouse, the descendant, or the ascendant of the contraciing party . If

' GIORGE, (1891), page 94 ctseq.
2BOCCA, {1904), page 63 et seq.
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it concerns other people, it is up fo the judge to assess the causal effectiveness of
the threat, aceording to the circumstances (Article 1113 of the 1865 Civil Code): a
threat of harm to the spouse, the descendant or the ascendant is deemed in any case
to be effective; not necessarily so a threat concerning other persons.

18. Mere awe (“metus reverentialis”™), that is the timidity or fear of
disapproval of the parent, a superior, or a person of anthority, is not a cause of
voidability (Aricle 1114 of the Italian 1863 Civil Code).

19. The mere fear of reprisals or retaliation does not render the contract
voidable if they are only assumed by a contracting party and nat actively threatened
{so-called “mefus ab intrinseco ™y . Tt must be considered, however, that the threat
need not be explicitly made with words, but may result from behavior, and can be
interpreted as actively threatened in view of the behaviar in similar cases",

10. Tn applying this principle, the Court of Cassation has repcatedly held
that “ir is not the mere fear of retaliation, easy to arise in the mind of citizens
during the fascist regime, in case of refusal of the requests from the dominant
political party, or from some of its leaders, that could render void on the grounds
of duress the contract concluded with the fascist party or its leaders, who requested
and solicited that contract, bui a real threat of retoliation must have actually
occurred, Such threats may even be presented latently or discreetly, or at least
presumed in view of the behavior of the fascist party in similar cases™. Tn cther
words, “political violenza”, as a cause of voidability of coniract, must be a specific

and concrete threat®, be it expressly made with words, or implicitly suggested by

 Court of Appeal of Florence, 20 June 1953, in Rep. Giwr. I, 1953, “Obbligazioni e
coptratti”, n. 245,

* JEMOLO, (1963), column 859 et seq.

5 Court of Cassation 21 March 1963, No. 6§97, in Giur. it 1963, I, column 858 et seq.;
Court of Appeal of Rome, 9 April/31 August 1953, in Rass. Mens. Aw. Stato, 1954, page
26 (“The generic and whelesale persecutions exerted by the Fascists against their political
opponents ... where there is no specific and direct relationship between such persecutions
and the egreement conclnded allegedly as a result of duress [‘violenza’} do not amount to
duress™); Court of Cassation 10 Inne 1957, No. 2134, in Mass. Giur. #. 1957, column 482
et seq.; Court of Cassation 5 May 1955, No, 1264, in Rep. Faro. it. 1955, page 222, ue. 58.
% Quch as in the following cases of threats by the fascists or by the occupying German
army: Court of Palerme, 14 June 1546, in Rep. Fore i,1947, “Obbligazioni e caniratti”, n®
113 (contract voidable for duress where ewner was forced to choose between selling land
and risking retaliation), Court of Cassation 28 July 1950, No. 2150, in Giur. compl. cass.
eiv,, 1950, ITI, page 718 {conuact voidable for duress where owner was forced to choose

5
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recommendations that in similar cases were followced by retaliation if not acted
upon, purposefully atmed at extorting the victim’s consent to the specific contract.
Failing this, the contract is not voidable: for instance, a sale of real estate to a local
fascist party was not held voidable for “political violenza” becanse the court
established that: (i) the fascist leaders had not made any express threat to extort the
other party’s consent; and (7} the seller had previously refused other solicitations
from the fascist party leaders without suffering any prejudice’.

A general climate of persecution against political opponents of Fascism does
not render a contract voidable for duress, if persecution was not threatened to extort
consent to the contract®,

A were suspicion of a threat is not enough’.

21. Above all, an inplicit threat cannot be said to exist, of course, if the
contract is not proposed or recommended by, or beneficial to, a person or entity that
under the circumstances can be presumed to be likely to retaliate if the contract is
not entered into. Courl of Cassation, decision N° 697 of 21 March 1963, cited
above, states that threats can be presumed implicit in case of “requests from the
dominant political party or from some of its leaders” and refers to “the contract
concluded with the fuscist party or ifs leaders, who requestad and solicited that
contract”, Court of Cassafion, decision N°® 376 of 15 Fcbruary 1950, refers to a gift
to a Fascist organization {in a case where, mareover, the threats had heen explicit).
The Court of Palermo, decision of 7 March 1972, refers to a contract solicited by a

maiia leader.

between selling vehicle and risking seizure by Nazi army); Court of Naples, 25 June 1947,
in Dir. ginr, 1947, page 159 et seq.; Court of Avezzano, § February 1949, in Rep. Fora. [,
1950, “Obbligazioni e contratti”, n° 504; Court of Cassation, 26 March 1949, n® 684, in
Foro pad., 1549, 1V, page 196; Cowt of Appesl of Palermo, 22 May 1953, in Rep. Giur.
11, 1953, “Obbiigazioni e contratii”, 1™ 237, Court of Appeal of Bologna, 28 January 1956,
in Giust, Civ.-Mass. App., 1956, page 172, n° 37.

? Court of Cassation, 17 March 1954, in Giust. civ., 1954, page 657 et seq, which upheld
the decision of Court of Appeal of Florence, 21 March 1952, in Giur. tosc., 1952, page 458
et seq. See also Conrt of Appeal of Bologua, 18 May 1948, in Aep. Giur. I, 1949, v.
“Obbligazioni e contratti”, n® 275; Court of Bologna, 26 February 1952, in Temi, 1952,
page 355 et seq. (no dursss where sale of land followed threals by Fascist leaders, because
threats deemed too generic).

¥ Court of Appeal of Rome, 9 April/31 Angast 1953, in Rass. Mens. Avv. Stato, 1954, page
26.

¥ Conrt of Bologna, 26 February 1952, in Temi, 1952, page 355 et seq.
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22, Dnress as a canse of voidahility of the contract may originate from the
counterparty, or a third party: “Duress used against a contracting party may
invalidate the contract even if it was used by o person other than the one in whose
Javor the contract was entered into” (Article 1111 of the 1865 Civil Code). It is
only necessary that the threat, whoever it originates from, is specific and concrete
and is purposefully presented to extort the victim's consent to the specilic contract
at issue, which would otherwise not have been accepted.

23, If the threat is made by a third party, it is not necessary that snch threat
is known to the contractual counterparty of the vietim'®. Thus, for example, if a
scrious fhreat of harmm was made by a member of the fascist parly 1o compel
someone to sell something to ancther member of the party, the sale is voidable even
if the threat was not known to the fascist party memher who was the buyer.

24. Violenza as a causc of voidability mnust be e threat made for the purpose
of obtaining consent to the specific contract. The contract concluded on unfair
terms in a situation of financial need caused by the illicit action of a third-party
which, however, was not almed at forcing the conclusion of that specific coniract
could not he deemed voidable for Viofenza'!. Thus, for example, the contract is not
voidable for duress in casc of a sale enfered into because of the need of obtaining a
large amount of money demanded by a third party - a blackmailer. This is, instead,
an instance of necessity, not of duress, as digscugsed below, see infra T 44-49.

25, It must be mentioned here that, under the 1865 Civil Code, according to
a Tninority opinion a contract couid be deemed voidable for Violenza even if
entered into in an instance of necessity, such as the one described in the previous

paragraph'?, This opinion was however rejected, because it was incompatibile with

0 MATTEI, (1874), page 30. As to judgments: Court of Appeal of Casale, 12 June 1882, in
FADDA, PORRO, RAIMONDI, VEDANI, {1519}, vol. V, page 177, no. M, Contra: Court
of Appeal of Palermo, 28 October 1899, therein, page 177, no. 36.

" Court of Cassation of Palermo, 18 July 1893, in FADDA, PORRO, RAIMONDI,
VEDANI, {1919), vol. V, page 177, no. 38; Court of Appeal of Napeli, 2 May {506,
therein, page 177, no. 38; Conrt of Cassation, 23 April 1935, in Mass. Giur. i, 1935,
column 393, no. 1427; Court of Cassation, 3 July 1936, in Mass. Giur. it 1936, column
639, no. 2343,

As to the lepal hterature: N. COVIELLO, (1915), page 397 et seq.; FUNAIOLIL, (1927),
page 154 et s5eq; SANTORO-PASSARELLI (1547}, page 161.

2 Court of Cassalion of Turin, 30 fanuary 1895, in FADDA, PORRO, RAIMONDI,
VEDAN], (1919}, vob. V, page 177, no. 41, GIORGI, (1891}, page 100 et seq.; BOCCA,

7
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the provision of law requiring consent to have been “extoried’ by Violenza®.

Therefore, the old judgement of the Court of Cassation of Turin (18%5) cited in
footnoic 12, which was in contrast with other judgements of the same pcrind”, was
superseded by the constant later judgements, in accord with the anthoritative legal
writers already cited'®.

26. In conclnsion, according to the 1865 Civil Code, for a contract to be
voidable for duress, the following requirements must be met;

a. the specific and concrete threat of a present or future harm, directed
against the person or the assets of the claimant, the spouse, a
descendant, or an ascendant; if the threat concems other people, the
judpe can, depending on the circumstances, rule that the threat
established a causal link to the conclusion of the contract;

b. the threatened harm has to be “considerable” and *unjust™;

c. the threat has to be serious, ie. of “such nafure as to inpress a
reasonable person and to strike reasonable fear”;

d. the consent to enter into & contract that the victim would not
otherwise have conclnded has to be “extorted” by the threat, ie., the
threat must have been purposefully presented to extort the victim’s
consent to the specific contract.

27. When even only one of the above-mentioned requircments is not
pleaded and proved, courts will not find duress and the coniract cannot be held

voidable for diress.

Action for annnlment and statute of limitations

28. To remove the effects of the contract entered into under duress a
judgment is required, granting the claim brought by the victim (or his/her heirs)
against the other contracting party (or his/her heirs}.

29, Also under the 1865 Civil Code {as well as under the current Civil

(1904), page 101; SCOGNAMIGLIO, (1953}, page 386 et seq.

BN, COVIELLO, {1915), page 397.

¥ Canet of Cassation of Palenno, 1§ Inly 1893; Court of Appeal of Napoli, 2 May 1906,
cited in footnate 11 above.

15 Gee footnote 1§ sbove,
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Code) (e time bar for the annulment action is five years, running from the day the
Violenza ceased: “Actions for nullity or rescission may be brought within five years
in all cases where such limitation period is not reduced by a more specific
provision, This statute of limitations starts to run when the Violenza Aas ceased ...”
(Article 1300 of the 1865 Civil Code).

30. A contract extorted by duress and performed by the victim (which is
voidable, not void) can only be voided if an action is brought by the victim within
the five-year limitation period'®; failing this, it is effective without intermuption.
This means that if an alleged victim of duress wishes to repudiate a contract after
having performed it, he must do so within the five-year time limit. Inaction during
the time limit for repudiation of a fully performed contract therefore effectively
resulfs in ratification of the contract.

If the contract has not been fully performed, the victim of duress, if sued for
performance, can at any time plead voidability of the contract. In other words: the
action, not the defence, is time-barred.

31. Therefore, the victim can ratify the coniract, either by a specific
covenant or voluntary performance in the awareness of the duress, pursuaut to
Article 1309 of the 1865 Civil Code, or by both having performed the contract and
not bringing an action for annuiment within the five-year limitation period,
pursuant to Article 130077,

32. Misunderstanding should not arise out of the fact that the provisions of
the 1865 Civil Code regarding duress refer to “nullitd™ of the contract. This is the
saine word which the code uses for the voidability of contracts made by mistake,
obtained by fiaud, or made by minors, afl of which are subject to the same rules
concerning the right to bring the action for anrmiment, the five-year limitation
period and the possibility of confirmation (Articles 1300, 1301 and 1309 of the
1865 Civil Code). In all these cases it is up to the party protected by the law {the

VEDANI, (1925), vol. VI, page 894, no, 213; Court of Cassation of Florence, 3 Febrnary
1508, in FADDA, PORRO, RATMONDI, VEDANI {1925), vol. VI, page 900, no. 302;
Court of Cassation of Rome, 10 April 1907, in FADDA, PORRO, RATMONDI, VEDANI
{1925}, vol, VI, page 897, no. 246; Court of Appeal of Trani, 12 May 1905, in FADDA,
PORRO, RAIMONDI, VEDANI, (1925), vol. VI, page 896, no. 235.

 LOMONACO, (1890), page 511.
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victim of dnress, or fraud, the party in error, the minor) to decide whether to bring
an action for annulment, or not, within the five-year limitation period; in this regard
Article 1300 of the 1865 Civil Code provided that “This fimitation period starts to
run, in the case of duress, when the threat has ceased; in the case of mistake or
Sraud, when these are discovered;...in the case of contracts entered inio by minors,
when they come of age.,. ".

33. In all these cases the 1865 Civil Code uses the word “nuflitg”. In the
cases of nullity ab initio because of lack of the form required by the law (donation
not made by notarial act; Article 1056; oral transfer of real estate, Articlc 1314} the
1865 Civi! Code also uses the words “nullo, nuflitd” but then specifies, with Arlicle
1310, that these are cases of “nullita assoluta™ (absolute nullity), which cannot be
temedied by confirmation. Other instances of “mullifd assoluta” are contracts illieit
on grounds of public policy {e.g.: hiring someone to commit a crime) and contracts
devoid of a nccessary element {for instance; acceptance not corrcsponding with the
offer; sale of a nonexistent thing, a coniract of sale that gives no indication
concerning the price). Other wordings for the nullity ab initio were: “mullita ipso
Jure”™, or “nullitd radicale” (radical nullity)'®,

34. In the legal literature and in the judgments of the time the words “melfita
relariva” were somelimes ﬁsed, instead of the simple “nuflitd”, in order to stress the
difference with the “nullita assoluta™. Other scholars and judgements used the
terms  “annullabile,  anpullabilita, anrullamento”  (voidable, voidability,
voidance/apnuiment) for all cases {such as mistake, frand, duress, minority) where
the action can be bronght only by the protected party within a certain limitation

period and the contract can be confirrned?’, and often used these words

¥ MATTEL (1874), page 31.

# Court of Cassation, & February 1948, N° 193, in Foro it, 1948, I, page 614; Court of
Cassation of Rome, 28 June 1911, in Fore iz 1911, 1, page 1256.

* GIORG], (1891), page 46, T 37; LOMONACO, (1850), page 502 et seq. Court of
Cassation of Rome, 28 Tune 1911, in Foro ir. 1911, I, 1236; Court of Cassation of Rome,
1§ October 1912, in Foro ., 1913, I, 13; Court of Appeal of Milan, 14 April 1891, in
FADDA, PORRO, RAIMONDI, VEDANI {1925), page 893, n° 215.

% BORSARI, (1877), page 767 et seq.; SIMONCELLI, (1921), page 321; BOCCA, (1904),
page 115; N. COVIELLO, (1915), page 398 et seq.; N. STOLFI (1931}, page 763 et seq,;
MARTINEZ, (1936}, pag. 655 and footnote 1504 therein, Court of Cassation of Rome, 28
Tue 15811, in Foro it 1911, 1, 1256; Court of Cassation of Rome, 15 October 1512, in
Foro i, 1913,1, 13,

10
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interchangeably with the words “nullo™ or “maliid “2 or stressing that the word
“aumellabile” (voidable) wounld be more precise than the word “aullo” used by the
code, and therefore preferable™ (the term “ammdiabile “was later adopted by the
new §942 Civil Code).

s

In particular, the terms “mdlitd relariva” and “anmdlabilita™ (ie.,

4

voidability} were used in respect of contracts tainted with Violenza®

35, Actions bascd on “aullitd assoluta” (voidness) sipnificantly differ from
those with “mufita relativa® (voidability) as a cause of action. Actions invelving
the “nuwllita assoluta™ may be pleaded by any interested parly; the nullity may be
found ex officio by the judge; the contract cannot be remedicd by conlirmation; and
the actions are effectively time-barred only by the statute of limitation for property-
related claims and the relcvant period for prescriptive acquisition (“azioni reali e
personali™ Aricle 2135 of the 1865 Civil Code)*. Actions involving “nullita
relativa” or “anmellabilitd”, provided for the protection of a contracting party (the
victim of duress, or frand, the party in error, a minor}), may be pleaded only by the
juterested contracting party, whose action is time-baited after five years, and the
contract can be remedied by confirmation®®.

36. Once a voidable contract has been voided, it loses effect. Consequently,
the contractnal parties are entitled to demand from the respective counterparty
restitution for any performance rendered under the coniract, If the voidabic contract
has not been voided by a judgment granting the annulment requested by the victim
by an action brought within the five-years limitation period, it remains in effect and

is binding and enforceable.

T Court of Cassation of Rome, 9 November 1893, in Fora it., 1894, 1, 1-4; Court of Appeal
of Venice, 29 Deceinber 1887, in Foro it., 1888,], 526; CHIRONI, (1889), page 49, 1 289;
LOMONACO, (1890), page 504, 511; SIMONCELLI, (1921), pages 314-323; BOCCA,
(1904), page 115.

2 N. STOLF}, (1931}, §1029, page 758; MARTINEZ, (1936), pape 635, foolnote 1504.

M MATTEI, (1874}, page 527, 9 13; BORSARI, (1877), page 767 et seq.; SIMONCELLI,
(1921), page 321; BOCCA, (1904), page 115; N. COVIELLQ, (1915}, page 398 ct seq,; N.
STOLFI, (1931), § 1045, page 763 el seq.; MARTINEZ, (1536}, 1 329, page 665. Court of
Appeal of Venice, 29 December 1887, in Fore it,, 1838, 1, 526.

¥ MARTIMEZ, (1936), 1 327, page 658 et seq..

16\ STOLFL, {(1931), § 1046, page 764 ot seq.; MARTINEZ, (1936), § 327, page 666 et
s&q.

11
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Effect of the action for voidability against third party assignees

37. As mentioned above, the action for annulment of a coniract formed
under duress has to be brought against the contractual counterparty (or his/her
heirs). Unless the contract has been previously adjudged invalid in the proper
lawsuit, no action can be brought against any third-party assignee®’.

38. The annulment, if properly obtained within the five-year limitation
period, has retroactive effect; the counterparty of the victim is considered as if he or
she had never had title. Under the 1865 Civil Code this meant that, if the good sold
by means of the confract subsequently voided for Violenza had been meanwhile
sold, or donated, by the purchaser to a third party, this latter was obliged to retum it
to the original owner®®, except what is specified in the next sections.

39, The 1865 Civil Code (as well as the present 1942 Civil Code) provided
protection of the third party assignee, e, the subsequent owner, of movable goods,
if the following requirements were met: {a) that the third parly had entcred into a
valid contract for the acquisition (purchase, donation, and so on); (b} that the
movable good had heen delivered to him/her; and (c) that the third party was in
good faith at the time of delivery. In fact, Article 707 of the 1865 Civil Code
provided (as does Article 1153 of the cumrent Civil Code) that “With regard fo
goods movable by their nature and bills of exchange, possession provides third
parties in good faith with the same effect title would™, which means that possession
transferred by delivery to the third party-assipnee remedies the possible defect in
the seller’s cntiflement (a defect which would ensue from the anmuiment of the
acquigitiou contract conchided hy the seller), so that the assignee immediately
acquires a full title to the good.

40. In this respect, Article 702 of the 1865 Civil Code {as well as Article
1147 of the {942 Civil Code) provides that it is sufficient that good faith - i.e., the
unawareness of infringing on another’s tight - is present at the time of delivery.
Furthermore, it provides that good faith is presumed, which means that the burden
of proving bad faith is on the claimant,

41. Concemmning the annulment of voidable contracts, Article 1445 of the

' N. COVIELLO, (1915}, page 399.
# LOMONACO, (1890), page 556; N. STOLEFL, (1931}, § 1047, page 764 et seq,
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new ltalian Civil Code, which entered into force in 1942, has further extended the
protection of third-party good-faith buyers to any right (not only movables) and, in
case of movables, even if the good has not been delivered {the case of transfer of
real estate is governed by further special provisions). Article 165 of the transitional
provisions then mles that “The effecis of the annulment ... of contracis on third
parties are governed by the provisions of the 863 Civil Code if the action was
brought before the new code entered into force”.

42. Therefore, if the action for annnlment of a contract entered into before
1942 is broupght today and successful, a previous good faith purchase by a third
party of the movable good that was the object of the contract snbsequentty voided
for duress would not he challengeable even if the movable good had not heen
delivered. This is added to the protection described above at 739,

43. If the title of the third party assignee is not challengeable, the good can
validly be further transferred by any contract (sale, donation, and so on) and the

entitlement of the successor 1s equally safe,

Contracts entered into on unfair terms becanse of financial need

44, The Ttalian Civil Code of 1863, which was in force in the 1930s, did not
provide a general rule of invalidity of the contracts entered into on unfair terms by
confracting parties in a state of financial need. There were two special rules for
contracts entered into undey such circumstances, neither of which applies here. One
special rule was laid dewn only for sales of real estate, Another rule provided for
protection in cases of rescue at sea. As discussed below, contracts entered into in
thosc circumstances were voidabie, not void ab initio.

Both rules referred to situations, which are completely different {ron the
onc discussed here. I will briefly describe them further, though, to provide a general
survey of Lhe overall legal framework related to this issue.

45, As o sales of real estate, Article 1529 of the Ialian 1865 Civil Code
provided that: “4 seller that was harmed in excess of one half of the fair price of
real estate is entitled to seek rescissian of the sale, even if in the contract the seller
expressly waived hix right to seek such a rescission and stated that ke was donating

the exceeding portion of the price”.

13
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Article 1531, paragraph 1, added that: “The claim is barred after two years
have elapsed since the date of the salg™.

Article 1308 provided that:

1. An action for rescission on grounds of harm (‘lesione’} cannot be brought, even
where minors are invelved, except in the cases and under the conditions expressly
set forth by law.

2. Such action, in the cases in which il is admissible, cannot be enforced to the
detriment of thivd parties that oblained rights to the real estate before the claim for
rescission was registered .

As mentioned above, these provisions do not apply outside the context of
real estate.

46. With regard to rescue at sea, article 7 of law N° 638 of 14 June 1925
provided that:

“Any agreement regarding assistance or rescue enfered into af the time of and
under the influence of the danger may, at the behest of one of the parties, be voided
or modified by the court if the court believes thot the terms agreed to are unfair”.

Again, this provision does not apply outside the context of rescues at sea.

47. General rules for the invalidity of contracts entered into on unfair terms
by contracting partics in a state of need or danger were enacted only with the Italian
1542 Civil Code and, therefore, mre not applicable to confracts entered into
previously, with an exception, within specific legal Hmits, established in 1945 for
the benefit of persons affected by racial laws.

The statutory provision in question (Article 19, Lieutenancy Legislative

Decres N° 222 of 12 April 1945} provides as follows:
“For contracis of sale entered into by persons affected by the racial laws after 6
October 1938, the date when the directives on racial matters issued by the former
regime were announced, an action for rescission pursuant to ariicle 1448 et seq. of
the Italian Civil Code is allowed until ope year afier the end of the stute of war,
provided that the harm (‘lesione’} exceeds one fourth of the value, at the time of the
contraci, of the good sold”.

Subsequent Decree N° 771 of 31 July 1947 provided that the action for
rescission could be brought unfil 15 April 1948,

14
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These provisions are [imited to contracts formed after 6 October 1938, when
the raciat laws were announced, and only by persons alfected by those laws, where
the harm exceeded one-fourth of the value of the asset, and the actions could only
be brought before 15 April 1948,

48. Article 1448, paragraphs | and 2, of the new Halian Civil Code, cited in
the above Decree, provides as follows:

“If there is a disproportion between ane party’s performance and that of the other
party, and the disproportion resulied from one party's siafe of need, of which the
other party took advaniage, the harmed party may seek rescission of the contract.
The action muy not be brought if the harm (‘lesione’) does not exceed one half of
the value that the performance made or promised by the harmed party had at the
time of the contract®,

Article 1452 provides that:

“Rescission of the contract shall not impair rights acquired by third parties, subjecr
to the effects of registering the action for rescission”.

{the last words mean that the assignee of real estate is not protected, if he
registered hig title with the land registry after the registration of the action for
rescission).

49. The plaintifl has the hurden of proving the disproportion, the state of
need and the cansal relationship between the state of need and the unfair terms®.

The rescission is only applicable to contracts entered info on or after 6
October 1938 (Article 19, Lieutenancy Legislative Decree N° 222 of 12 April
1945).

50. Apart fioin the cases expressly set forth in the laws cited in the
preceding sections, enfering into a contract on unfair terms by a contracting parly in

a state of nced did not give rise to invalidity,

¥ Court of Milan, 21 October 1948, in Foro it., 1949, 1, column 739 et seq.
i5
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Whether a contract enfered inte on unfair terms in a stafe of need could be
considered invalid due to illicituess

51. The question of validity, or invalidity of a contract 1ust be decided on
the basis of the fegal rules and principles in force when it was concluded {Article 2
of the preliminary provisions of the Jtalian 1865 Civil Code and Article 11 of the
preliminary provisions of the Italian 1942 Civil Code), unless an exception to this
general rule is laid down in a statute stating that this or that speeific rule is to be
applied retroactively.

52, Under the Halian Civil Code of 1865 a contract is iflicit and void if its
content is contrary to law, public order, or public morals {Articles 1119 and 1122
Italian 1865 Civil Code).

Specifically, the contract is itlicit when the performance that is bargained for
is illicit (2.g., hiring someone to commit a crime), or when, even thongh the
promised performance is lawful, it is illegal to associate it with a price {eg. an
action required of a public official is lawful, and even appropriate; bnt it is
untawful to agree to pay the official a fee). In such cases it is said that the contract
has an illicit “causa”, the “causa” being the contractual scheme™,

53. The “causea™ of 2 sale and purchase agreeent is the exchange of a good
for a consideration and, as a general rule, it is lawful, unless the cxchange ig
probibited by law,

As a peneral rule, the price can be freely fixed by the parties, except in
situations and cases in which the law imposes specific limits (e.g., price capping, or

limits on loan interest; in these cases the contract is not void: only the clause

¥ Examples of contacts that have vialated Italian public order or morals inclnde cases
where: spouses agreed to release themselves from the eivil law obligation of (idelity (e.z.,
Court of Cassation, Criminal Division, 21 Fuly 1939, in Foro it., T3, 1940, page 169 et seq.);
Conrt of Cassation, 17 May 1949, Decision No. 1218, in Foro if., 1950, 1, page 47 ct seq.);
parties agreed to buy and sell goods to one another during a time when the law required ail
of those goods to be wansfared o the State (e.g., Court of Cassation, 2 February 1357,
Decision No, 406 {wheat), in Fore it., 1957, |, page 553 et seq.. Court of Foggia, 10 hme
1949 {olive oil}, in Fore it, 1949, I, page 1261 et seq; licensed business owners agreed to
lease a business to an unlicensed individual (e.g., Court of Appeal of Milar, 2! February
1956 {licensed pub ewner entrusted pub management to unficensed individual), in Foro it.,
1956, 1, page 1835 et seq; Court of Voghera, 7 Juy 1549 (individual leased
pharmaceutical business without required authorizations), in Giwr. if,, 1950, page 697 et
seq.), parties entered inio a loan agreement to finance gambling (e.g., Court of Cessalion,
17 June 1950, Decision No. 1552, in Foro i, 1951, 1, page 185 et seq.).
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telating to the price or interest is void and automatically replaced by the legal
riles).

54, The diffcrence between “mudfia” or “mullitd assoluta™ (“nullity”, or
“ghsolute nullity”) and “annullabilitd” or “nullitd relativa® {“voidability” or
“qualified nullity™) in effect under the 1865 Civil Code has been set out supra {§ 32
etseq.).

Under Italian law, a contract entered into under duress is “anmuliabile”
{voidable), whereas a contract concluded on unfair terms due to a state of need is
“rescindibile® (subject to rescission). The difference between anoulment
{amnullamento) and rescission (rescissione) lies in the following: (i) the period of
limitatiou is diffcrent; (i} the rescission cannot be enforced against any third-party
assignees, whether purchasers or donees, regardiess of any investigation into their
good or bad faith {while, in case of annulment, acquiring in good faith and for a
consideration is requisite for the protection of third party assignecs of movables:
sypra, Y 39-43). Since these are minor differences, in the following scetions 1 will
occasioually usc “voidable” as translation for both “anmullabile” and “rescindibile”.

55. An illicit contract is void: Article 1115 of the Italian 1865 Civil Code
provided that an obligation founded on an iflicit “causa™ “has no effect’™.

On the other hand, the remedy provided by the law o protect a party that
conchuded a contract on unfair terms due to a state of need consisted of the contract
being voidable.

Remarks can be made here that are fully similar to those already made
regarding a contract rendered voidable under duress.

56. In fact, with regard to the salc of real estate for a price less than one half
of the proper priee, Article 1529 of the Italian 1863 Civil Code did not impose
absolute nullity, but gave the harmed seller the right to request the court to rescind
the contract within a two-year limitation period. Moreover, the rescission was not
enforceable against subsequent third-party purchasers of the real estate that
registered their purchase in the real estate registers before the action for rescission
was registered.

Likewise, contracts for rescue concluded at sea on tenns that were unfair at

the time of, and under the influence of, danger where not void (7.e, antomatically
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and necessarily of no effect), but could be annulled or modified by a court order
soupht by the injured party {Articte 7 of Decree N° 938 of 14 June 1923),

Thus again, and finally, the action for rescission provided for by Article
1448 of the new Ttalian Civil Code, which the Decree cited above (] 47) made
retroactively applicable to contracts concluded after 6 October 1938 by persons
affected by racial laws, provides for mere voidability: in fact, that article states that
the contract can be annulled by a court order sought by the harmed party within the
related statute of limitations, and that the cffects of (he rescission are not
enforceabic against subsequent third-party assignees (supra, J48).

In all of these cases the contract cannot be ratified before the expiry of the
limitation period (Article 1309, 4® paragraph, of the Jtalian 1865 Civil Code;
Article 1451 of the Italian 1942 Civil Code). However, not bringing an action for
rescission within the limitation period has de facto the same effect of confirming
the contract (Articles 1529 and 1531, paragraph 1, of the Ttalian 1865 Civil Code;
Article 1449 of the Italian 1942 Civil Code; Decree N 771/1947).

57. Public order and public morals arc subsidiary rules aimed at completing
the legal system with roles to be applied to situations not expressly regulated by
code or statute®’. Therefore, a contract concluded on unfair terms due to a state of
need eannot be eonsidered void dne io illicitness, because the issue has been
expressly rcgulated by code and stamate.

In this regard it must be noted that, according to Article 1449, paragraph 1,
of the Halian 1942 Civil Code (which falls among the rules that Decrec N°
222/1945, cited above at § 47, declared applicable to eontracts previously
concluded by persons that were affected by racial laws), the contract is voidablc
{not: void) even when the taking advantage of the other party’s state of need is of
such a nature that it constitutes a crime,

In fact, that Article states that “The actioa for rescission is subfect to a
Emitation period of one year from the conclusion of the contract; but if the fact is a
crime, the last paragraph of drticie 2947 is applicable” (this paragraph provides

for a longer limitation period),

' F, FERRARA, {1914), No. 4, page 4.
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This regulation ruled out the opinion expressed in the legal fiterature™ and
accepted by judicial decisions®, that, if the contract in question constituted a crime,
it could be considered void for the ‘cawsa’ being illicit: in fact, it is not possible to
assert that, in situations in which the law expressly provides that the contract is
voidable, the contract should instead be considered void.

58, Besides, the existence of this retroactive law confirms that contracts
entered into on nnfair terns due to a state of need were not void based ou the
subsidiary rules of public order and public morals. If it was the case that such
contracts were void bascd on the general rule, then the Legislator wonld have had
no need to provide specific rules in that regard: consistent with the rule set forth
further on (] 61), Decree 222/1945 implies that no action of nullity was given. In
fact, a survey of the judicial decisions on the matter of contracts concluded by Jews
during the fascist regime, published in 1988, only mentions decisions of
“rescissione” and does not report any case where a contract had been declared void
based on the rules of public order and public morale™.

59, Since Italian law sets out the above requirements for a plaintiff wishing
10 establish the invalidity of a contract concluded on unfair terms in  state of need,
it cannot be maintained that a contract entered into in circumstances that fall
outside of those requirements can be considered void based on the notions of public
order or public morals: that would be tantsmount to anmulling such requirements.

60. Moreover, it would be illogical to take the position that, although
specific legislation designed to address contracts entercd into under the most dire
circumstances rendered the sale only voiduble, the tales of public order and public
morals would apply to contracts that fall outside of those most dire circumstances
and would render them veid.

61. Finally, the rule of voidability established by the 1942 Civii Code is
consistent with the general principle that a contract is void when its content is

illicit, not when the contract was concluded as a resuit of illicit behavior of one of

2 g o DEGNI, (1932), page 13 et seq.

3 E.p., Conrt of Cassation, 15 May 1940, no. 1572, in Foro it., 1941, I, column 457 et seq.;
Court of Cassation, 29 April 1941, no. 1255, in Mass. Foro if, 1941,

¥ BENVENUTO, (1988), page 83 et seq,
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the partiesls. For instance: fraudnlent misrepresentation, which is a behavior
contrary to law, public order and public morals, indeed a crime, renders the contract
voidable, not void {(Aricle 1439 of the Italian 1942 Civil Code)™. The illicitness
that makes a contract void must concemn the tramsaction, so as to involve both
parties; on the contrary, when Lhe illicitness concerns the behavior of one
coptracting party that causes a prejudice to the other party in the concluston of the
contract, the law gives the victim the choice whether or not to maintain the

contract: the contract is voidable, not void.

Conclusion

62. In conclusion, it is my opinion that:
a.  With respect to the question of duress:
1. There can be no duress if there was:
1. no specific and concrete threat; or
ii. no connection between any threat and the specific
contract at issue; or
jii. nointention to use the threst to extort consent.

2. Even when a plaintiff asserts political duress, he/she must
establish a specific and concrete threat that was infended to
induce the plaintiff to consent to the specific contract at
issue,

3. If a sale is made under duress, then the sale is voidable, not
void.

4. If a sale has heen performed and an action to void it for
duress has not been brought within the five-year limitation
period, the victim of duress loses any duress claitn and is no
tonger able o bring such a claim. Inaction for the duration of

the time limit for repudiating a fully performed contract de

 § FERRARA, (1914}, page 95 et seq.; G.B. FERR], (1975), page 288 et seq.

% Court of Cassation, 31 March 2011, No. 7468, in Fore i, 2011, 1, page 3369 et seq.;
Court of Cassation, 26 May 2008, n. 13566, in Rep. Foro it., 2008, “Contratio in genere”,
No. 472; Court of Cassation, Criminal Division, Fifth Section, 31 Jannary 195¢, Lo Giusto,
in Rep. Foro it., 199), “Contratio in genere”, n. 357.
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Jacto results in ratification of the conlract.
b. With respect to the question of a contract entered into on unfair
terms due fo a state of necessity:

1. Applicable Italian laws in force until 1942 did not establish a
general rule that contracts entered into on unfair terms due to
a state of need were invalid. There were only special rules
regarding contracts for sale of immovable goods and rescue
at sea, which are not applicable to the case at hand.

2. A 1945 retroactive ltalian law established that contracts could
be invalidated if they were formed: (a) after 6 October 1938
(when the racial laws were announced); (b) by persons
affected by those laws; {¢) where harm exceeding one-fourth
of the value of the good could be established; and (d)
provided that rescission actions were brought before 15 April
1948. This law however docs not apply here because the sale
occurred before 6 October 1938. Even if it did apply, the
claim would be untimely.

3. A contract entered into on unfair terms due to one party’s
state of need was not void; it could be rescinded in the cases
and within the limits stated by the Jaw, and in that event the
rescission, which had fo be sought by the harmed party
within the limitation period, could not be enforced against
subsequent third-party assignees,

c. With respect to the question of violations of public order or public
morals:

1. Public order and public morals are subsidiary mies aimed at
completing the legal system with miles to be applied to
prevent illicitness in situations not expressly regulated by
code or statute. A contract entered into on unfgir ternns by a
conlracting party in a state of nced is a sitwation expressly
regulated by code and statute, and thus does not implicate the

applicability of the subsidiary rules of public order and
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public morals.

2. The notion of public order or public morals may not be

invoked to declare that contracts entered into on unfair terms

due to one party’s state of need are void The specific
P P

legislation in force at the time designed to address such

contracts provided for voidability oniy.

d. With respect to the question of third-parly agsignees:

1. In case of anouiment for duress of the contract third-party

assignees are protected if they acquired the right or goed in

good faith for a consideration;

2. In case of rescission of a contract entered into on unfair terms

due to a state of need all third-party assignees are protected;

3. In any case a good faith assignee is protected if a movahle

good is acquired and delivered to him/her based on a valid

contract (special rules are applicable to real estate).

I declare under penalty of perjury under the laws of the United States of

America that the foregoing is true and correct.

Executed on: 24 February 2017
Milen, Italy

o

) -

Professor Pletro Trimarchi
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CONSTITUTIONAL COURT AND CASSATION COURT
857 858

L]

[.1

CIVIL CASSATION COURT, SECTION I, DECISION
MO, 697 OF MARCH 21, 1963 - VARALLO,

Presiding Judge — FAVARA, Fudge Rapporteur ~-
CRISCUOLI {in agreement} io Nuova Cooperativa
Consorziale Borge Pantano (Alty. Ronconi) vs. the Tax
Anthorily {Attorney General).

Confirmation of Ancona Appeals Court Ruling of May §,
1960,

{.]
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PART ONE - Sec. |

858

860

Obligations and contracls — Intense fear due fo @
objective factal situation — hrrelevance for purposes
of the voidability of the confract — Snbject matter.

The metfus ab inirinseco [awe] derfving from fear
inspired By an objective factual situation or imtrusions
from the ouwiside inte the psyche and mind of an
individual is not a couse for the imvalidity of a legal
transaction. This instead requires that the fear musi
come from the outside, be caused by an individual using
duress or threats, whether this be the counterparty or a
third pmty, und that the wnjust duress fmpacis the
process of the formation of inteni, such that it eliminates
the freedom of determination that must inform every
contractual negotiation (1}, Therefore, the mere fear of
reprisaly arisimg in the mind of a cifizen during the
twenty years of Fascism, from a refection to a request
from the party in pover

o]

or fis individual officials may not invalidate, due to
duress, the lepal transactiom emtered imio with the
Fascist party or its afficials who reguested and solicited
#t. Ta this end, there must insfead be a veritable threat of
reprisals  that effectively  occtirred, in however
circumspect  or  discreet a  fashiom, or af least
presumably, given the conduct expressed on other
similar oceasions by bodies within the Fascist party, The
fower court’s assessment of the existence and relative
effectiveness or ineffectiveness of a threaf or duress fo
coerce g person’s will in terms of obligations and
contracts is a judgment af fact that the Cassation Court
cannol obfect fo when properly and fairly grounded (2).

Omitted — Grounds; The first ground objects that the

decision ruled ont the existence of the facts constituting
the inferred duress, because the decuments do not reveal

£.]
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any indication of the isfimidation and coercion allegedly suffered,
and the witness festimony did not seem conelusive for the
purposes of the decision, Accerding to the appellants, the grounds
are instead lacking and unsatisfactory, as: a) the Jower courl did
not sufficiently examine the documents exhibited, because if it hed
done so, it would have seen (hat only thres of on¢ hundred
shareholders and one of three liquidators were present at the
peneral shamholders’ meeling on January 1, 1940, which was
peesided over by a member of the Fascist party; b) when it
anakyzed (he wilness testimony and declared il immaterial in terms
of the circumstanees inferred, the Court had not considered the
speific cirenmstances contained in the propused evidence such as
the change it company name, the Provineial Consorlium’s
absarption by the Consumer Cooperalives, and the removal of the
cooperative’s essels before jts sale; o) even though the Courl had
examined the individual pieces of evidence and declared them to
be irrelevant, it then failed to engage in an overal] evaluation,

The complaints in the ground are lacking in rwerit and moslly
coneerm assessments by the fower cour that are irefutable,

In fael, it should be recalled Hai — as shown by the case faw of this
Cassation Court {see Cassation Court decisions No. 872 of March
17, 1958, No. 678 of February 28, 1958, ete.}) — an assessment by
the fower court, which dismisses the request of the sdmission of &
witness festimony because it is useless, thereby denying anmy
relevence of the facls used as evidence, for ruling on this dispule,
ia not subject to the Cassation Court’s judgment when (as in this
case} such a decision is substantiated by adequate, logical, legal
correct prounds,

Similarly, the evaluation of the oral and documenlary evidence is
submitted for the lower court’s aseessmenl, which the Cassation
Courl cannot object to when it is adequately substantiated and
inspired by exact legal orileria.

The lower cowt decision accuretely examined the parties’
documents and arguments, scruiinized the vesulls, and remained
convineed that the alieged duress had not occumed, using an
impeccable ressowing that camat be refashioned or objected to by
thiz Cassation Court,

Similarly, the lower court considered all the fachual circurmstances
used as evidence as irrelevant, malyticafly demonsirating their
iTelevance, This Cassation Courl could certainly not contradiet
this opinion or revise this judgment of frelevance, which wes
made in detail for each piece of evidence and delifively for the
whele by deeming all this evidenes to be irrelevant, The groond in
question is therefore facking in legal merit and must be dismissed.
The sscond pround objects Lhat the decision was misteken when it
held (hal, for the parposes of an ennulment of the legal wansaction
due to duress, the duress must specifically seek to extorl consent to
the trapsection in dispute, and the harm theatened must impact the
formation of infent. However, in the appelfants’ opinion, the Court
did not consider 1t necessary fo refer o the environment and
climate of the Fascist regime, becanse someihing that camies no
weight in & situation of feedom end security may imstead
devisively paralyze someons's will Im & sifmtion of political
ingecurity, Therefore, excluding a semse of reverential fear, one
showtd have concluded that there was & coercion of the consent
gronted,

The objections in (his second ground are also Jacking in merit.

This Cassation Caurt has already asserted on other occasions (see
Cagsation Court Decision Mo, 1264 of May 5, 1955, No. 2134 of
June 10, 1957, elc.) that the simple fear of reprisals likely (o be
canjured in the mind of a cilizen during the twenfy-year period of
Fastism, resulting from a refection fo a request by the parly in
power or its individnol officials, may not invalidate, due to duress,
the legal iransaciion entered mie with the Fascisl party or Hs
officials who requested and solicied i, To this end, there must
instead be 2 veritable threat of reprisals (hat effectively ocourred,
in however circumspect or discreet s fashion, or at least
presumably, given he copduct expressed on other similar
aecasions by bodies within the Fascist party,

This is because the mefus ab intrinseso derfving from fear inspired
by an chjcetive factual situation or intrusions from the outsids inlo
the psyche and mind of an individusd is not a cause of a legal
transaction’s invalidity. This instead reguires that the fear come
from the oulside, be cansed by an individual wsing duress or
threats, whether the counterparly or 2 third party, and that the
unjust duress impaots the process of the fommation of intent, such
that it eliminates the freedom of determination thal must inform
cvery contractual negotiation.

Lastly, we must recall thal (he Jower courl’s assessment of the
exisience and relative effectiveness or ineffectiveness of a threat or
duress to coerce a person’s will in lerms of obligations and
contracts is a judpment of {act that the Cassation Courd carmot
obiect to when properly and fairty grounded.

In the case before us, the lower court rufed out the existence of any
duress, 88 - In an entirely correct application of the kepnl principles
recalled above ~ it had exclided duress from the general
circumslance of a fear of reprisals rom bodies of ihe Fascist party,
and it hind also exciuded al] sctual acts of duress or (hreats from
the other confracting party or a third party, as well as any other
actuaf oppressive conduct that would Jead one to fear unfair hamm
and that would coerce the other party’s mient.

In this case, having exchided any legal eror In the decisien
herowith appealed and a Flaw in procedurs or grounds, the rulings
hunded down are immune to any objection by this Courty
consequently, the main appeal must be dismissed in full, Lastly,
we must also dismiss the cross-appeal, the sole ground of which
sought {o find that, in any case, the atleged duress wouid not have
lasted urmil the fizll of the Fascist regime, and instead — il anyibing
— ended at the time of the contract’s execution. It is clear that the
exclusion of duress renders this further inquiry useless {even when
comtucted to object fo the expiration of the period of limilations
for the proceeding} and that it would not be possible pursuant to
Art. 1442 of the Civil Code to exciude in theory that the duress in
certuin cases could exiend past the coniract’s execulion date.
Consequenlly, it {s inexact (o maintain es a rule that, once five
years have passed from entering into the contract amnulment
proceedings due to duress may no Jonger be filed when the duress
extends past this date.

Given the minimal weight of the dismissal of the cross-appeal, the
trial cosls are nssigned to the main appellants, who lose thelr
deposit under this ruling, — Omitted.

23

24
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del divitip df surroge previste deil'art. 1916 eodles ol
vfie {1 .

ali efettl Jalin surrogecions dellgisicurazione si iden.
thicano con queltt di unn ¢easone, all'fyglenretors sidsso,
del credite delPazsicurato nei sonfrantd del terzo vespon.
sabile, e peviento all’ussienraiore & cifribuite ancle il
credito accessovio degll intevesst non oncors scaduti {3)

La stoeessione deli'nssicuratore et oredite detlassion-
puto vevwe L terzo respansatitle ko Biege indipendende.
mente dniln cancsgEnze, du povts di guestuliime, delfou-
venuty covregpontzione delf'indennitd sesiouralivg, unlen-
de I relptivd comunicosione o Artifse soeltunte ad escli-
dere che i pagorments, euendualmente efettusiy dal
debitore ceduto ¢ fuvore delt'srigumario fitolare del cre-
dita, assume officonie Uberatorln, come st avinge dal di
sposto detbar. 1784 godace civile (3).

pmisms, — Hotiwi: 11 prlmo motive del rieorso pro-
posia dall’Azmrinistrazione delle ferravie delio Btrto in-
weste la prontifiela eon fr quate [t ghedles d merits Yha
rondannate al pagminento degll inlaressi tegall sul valore
capitale cebtz rendita lguidata a favore deglt eredi del-
linfortonato, fssando fa decorventa depll interesal stesst
dal O felprale 1954, giorno imimediatamente suctessivo

A qiel delfavento s daka.corvispondents a. quella della

costituzione della rendita,

L'Amminisirazione ricorrente sostiene che gH inferessi
s somung come inoahed eapitallazata non presenting
caratiere compensativo @ mon possavo pertanlo degar-
rire da data anterlore a guelin deiiatto di costituzione in
mars, tolusidente con la formele richiesla dl pagameni.
[nvete, soggiunge la ripeluta Amministrazione, l'obblige
del rerponsabile efvile di rivalere PN ALL. & guaats i
medesimo abbla corrisposto agth avent] diritle in dipen-
denza del Eatto danmose, pur rlaflacciandosi a guesto,
trap, tuttavla, origine dal vappurita asstourative, in rela-
zipne 2l qudle non posseno (nvoecsrsl | prinelpd sitinend
gl rlsarelments del danno derivante ds fatio lieclts. ine
fine, prosegue Jn stesta Amminitrazione, PILN.AIL.,
_pev provveders al paganiente delia rendita ag eredd del-
. Fimfortunatn, non ha dovute far luogo ali'effettlva homo-
Dllzzasione del relatlve caplala: sicch2 non 8i sarebhe
verifieata la perdita necessarie a giostifipare, l'erogasione
Al fnteressi compensativil.

Lz esposin cansure sono destituite 4 gluridies fonda-
wmento e vanng, pertanio, respinte. Invern, come dlesto
Supremo Colizgls ha gl avato oceasione df precisare
ment. B, 1235 del 24 wmasxio 1961, 1o Mass. Giur, el
1961, 334), o facoltd di regresso atteibuifa slPLILALL.
Aall'art. § el B D. 37 agosto 1893, n, 1784, ha 1a stedsa
portate del dirittn db surroge emutemplalo deblart 1518
eodlee eivile fn virth del quale Yassieuraesre prende 1t
poste dalynfortunate nst rapporty obhizatorio sriglnatlo
dal faltn flleate ed avente per ogpetlo I risarelmento
del danno, Y effettl di tale sarroga st identificano con
quelli dl una cessione all'sssleuratore del eredile dell'assi-
curalo nel confrout delln pevsona civilmente responsa-
bile del dantio {sent. T 4174 del 7 navembre 1936, in Mass.
Giuw, itnl, 1956, 975), cessione che, per [ dlapesto dsl.
Tart, 1283 ondice civile evmprende anche Il eredito acoes-
sprle degll interessi non aucors seadutl La. decorrenzm
di questl Interessl sulla somyma destnata doilassioura-
tore a) pagaments della rendita ve fablla coineldsre eon

13 data d! eostituzipne delia rendita stessa, essendo gue-
sto it fatto generalvo del glritto dell'eselouratore al rim.
borsa del capitale accantonmain, per detlo scopo, wa le
parrite passive del proprio bilaneio,

1 compinta equipacagione ira le survogatione legale
delbassienratore che abbia pagato FPindennltd nel dirlgtd -~
detl'assicurate verso il Tesponsahile clvile del danno e 1a
coselona del ereditn ratativo ab rlsarchmento del denmno
stagso nensants, allresl, di porre o evidenza che ja sue-
regeipne dell'assicuratore pal crodita dell'sskicurald varse
{1 tereo respomsablle ba luogo indlpenderiemente dalia
congsesnza i pacts &b guestulbmo deliavvenwta costl
taziona della rent’is, valendo la relabive comunicazione
o notifice solo ad secluders che |l pazaments sveniual-
mente efettusts dol debitore eeduln 4 favere debl'orl
ginario ttslare del credita apsuma efficacls liberatorls,
comie 51 avinee dal dizposto dell’art. 1264 codlee clviie.

L& psposie coustderasioni dt ordine ginridies, con le
quali si & dimessrale che la decorrenza deghl interessl sul
capitale deslingto all'ersgazlone delia rendita debbo farei
risallre alla data della quate ente assictwrators & lstl
tuzfonalmente obhblleatn a sostenere deito onere, € clog
dal glormo suecessive a queilo della maorte dell'assicurats,
trgvene rispondenya nel vigeote slatems 4i calegio det

Iinrparte del capiiale stesso B determinato meltpicands
lanmnuo ammentare della rendita par il cosfficiente di cas
plializearione corrlspondente ali'eth che Tasslourato ave-
v altintzlale daia df decotrerza dellz delte prestazlone
aaslcuralive (artt § e 48 del B, 1. 17 agoato 1835, n 1765,
& tabeile di cul ai DD, MB. 18 febbralo 1928 e 3 luglio
138 improntate al medeslwl criterl seguiti dalle tabells
approvata con B Dv 9 ottobre 1923, n 1403, per o costl
tezione ol rendite vitalials in materia §) respensabilicd
civile da iltecila). Posto che [ qredetti coaffrienti di capl-
telizzazione somo determinatl tonends ronto degli inbe-
ressl ehe, per {1 pripcipio della paturale fecondith del
denaro, il capltale & destinato w produrcre dal glerne delly
costitpwione della rendits & guello del pagamento dells
singole annuailtd, ne eonsegue che B wardlve rimborss
del eapilaie stesso, OVe nop fosss sccompagnala del ver-
samento del maturat! interessi, noo risulterebbe adesuato
all'affettivo costo delin ripeturn operazione, cosieché —
coise questo Suprems Collegic ha osszervate nella citats
sentenza dsal 1861, n. 1231 — hispgnerabbe rifare i cal.
colo di vapitalizzazlone gon riferimenio alla deta della
domanda gludiziale od & gqueila defle liguldezzione della
rendlta, sgrlungendovi | catel precedent « con evidente
muggiore aggravio per 1l terzo responsabiles, '

Nelle esposte congiderarionl trovano confitazlone tubi
gl argomenti snunelali dal rieorvente a sostegno delle
| censure formulate con il prime mweszo & Impugnazione,
— Omdsris.

18, 2311705, Page10 of 110

| capitele L. copertura. defia- rendita, sistema. perdb quale.—— ..

Cassazione c1viny, I Szgowz, 2L marze 1963, o 637 —
Vanallo Presidentd — Bavais Esbansore — Criscuoer
P, & (eenl). — Munva Coop.- Cons. Borge Pantano
{avw. Honconl) - Flnanse {avv. gen, Stato)

Conferma App. Angone, 8 maggln 1960,

[3-3) In sensn sesianziabmente cpnforme ¥, Caee, 24 mageio
1881, 5 1231, In e Gley, fiaf, 198 354, citeta In mativa.
zlone,

Sul repporl ra Ferd 301 codlee clvile ¢ Facl 8 R D,
17 agosio 1935, 7. 1765 v. Cess., 36 lugifo 1968, n. 3115 in
Giust. ciu, 1963, I, 1632,

BullTdentifearlona degl effeitl deliz swrropacicie previste

pil'apr, $91@ codlee ciyilte cop quelll della cessione di crediti,
v, Cass., 7 npovenibre 1856, n. 4574, fol, 1BGE, 875, suro cilata
m troUvesiong, nenchd Cass, 4 apelle 1882, n. BB, ln &fust,
ply., 1963, I, 1283

Fap ulteriod riehiami sui prohlemnt dells smvogazione del-

in generale, In Bfu. dwe, eiw, 1981, 1, pag. 200 e segg.

vasslenyatere st veda la rassegne 31 CasTesLAve, Atsieurazionl
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Ubbligazionl & eoniyaild — Tnihme Himore ner ano stoip
& fattg vzzettlve - Treflevanen af fnd dell'annnlla.
bilit: del contentic — Pattisperie.

I! metns sb Intritseco derfvante dofld podro dnspirata
de #ne state gf fatte oggeitive, o do inbrusioni dall'ester
no stells psiche ¢ nells cosolense & un soppetts non pud
eszere equs intalidante df wn negosio giurigice, ccoor-
restda, invece, o bl fing, che i mnora provenga dall'ester-
e, nd gpera di un soggetto, ohe ust violenza o Tinanciy,
stz esso Paltre coniragnte of un tevza e che o vlolense
ingiugin sin fale de incldere sul processo df formusione
detla volonid cost da fore venire wmeno questa Mbertd di
determinazions cul deve essere informela ogni condratic-
ziane {1}

Pertantn, 1 semplice timore di roppresoglie foeils ad
fMeorpera nellanimo det cittnding durante 11 vertennio
faseiztn, da wne vipelsa o richiesta del gariite dominante,

o delle stngale sue gerarchie non pud fnvelidare mer 1ig.
tonzn 4l negozo ghuridies concliuse col portits fassisin,
o por £ suel gerurchi che lo rlohlesero = EOuBﬂlfﬂJ'ﬂﬂa
ma @ invece nessssarvia, af pradetto fide, una veva ¢ prp.
prig winaeein di reppresaglie, effettlvamente intervenyte,
sfx pure tn mode circdspedto o discrefe, o quande mena
presuate per efeito del comportemenio aitve volte tenuty
in eusi onaloghi, do guegli orguni del partito fascistq,
Lupprezzoments “del giudice del merito sutliesistensy,
nonchd suil'effiercio o tnefioncin & una mMineccio o vio.
tensny o coortdre lo volontd di wra persona in temo af
Ubbltgﬂ‘ﬂm’n e sonfrotti, o risolve in un giudisio B faitq

nhile in C £, 58 COFFELtAMINLY & congrig.
mente raotivaty (2), -

Owissty, — Hofiol: Col prima mezzo, 81 censiura g
sentenza per avere escluso che risultesssre gl erbremi
della dedotta vislenza, in quanto dai docnmenti non tes.

(1.3') Metus ali infvinsece.

# mlo venclig marvineimento cha I diritte trevl ves yma-

lerla docfle a laselarsl regolare finch® s1 muove sol trveno
ran pli do 51 sposta da queste.

— Cl-atfebii—umani— e ~restloni—dsll'uame;—sono ~troppoevarie

ed fnaffervablil perohé I dudero riescs a dominacle; allorché

forme 1 guol isututi, le Rue caselts, subl-o la materiz si rlvels

indorile = larsl da guusle 1 B,

Cos's b mefur ol iifrivzdan? Oome [n twdia lz2 dotteins sulla
violenza, i canonistt havne avuto prarls eminente pure b que.
sty nowicne; o wmt sembra gbblane Hosaty che tale metur, come
dice {t su0 nome, non proviens da un fatta esterna, o vn atbro
spEEatio che sla et nmellens, bansl da moll deftltanirea o
daliz oostienza; in materia maLrImonlalE & [} tmare dl chi
pavents che la A ta se abbandonets 5l suick . 0 ch
il proprio padre wotrebbe dl wn atlaseo cardiace s'egll ram.
peese (L Aidanzamento cul @l genlore taolo tirpe; e ke serlt-
tori aggiungons anche esempl in oul non compare sulltorle-
zonwe plewn lerzo: geels df chl sposa pevohd crede che mor.
rohbe osservands fa castila o db ehl tame AL nok poterlz cone
aarvarn o dl dannarsl,

M3 a milo zevlsy & mals mvuentu {1 metus ab inlrinseeo al
lorghé vi gla un terzo prepotante, noto per le sie vialenza, ‘ger
L mpall ehe by infilute B ochi el & ribeliato atla sua velonlh: se
anshe qiestl non abblz minacclato alews male = quegl! che
sl piega pavide al evn volers.

Dive che Iy guesta eass [ mietus & quelle stessc deli'vomo

Ialg, alve dx gual=lagl sun atte tens provengano conse-
guenze danldse ed & sempre Lt uno state df Hmore {che glusth-
menta fi diritts ‘consiflera Lerliavands), equivals a negare un
date di ssperienza comune: che i iwassimo lerrore ole un vio-
leate, un dittatare od un aguszing od un bandite pud {mperre,
b md effetty di spazzare ogmi resistenen, db Fenders babtl pronl
allz zua lontd; pube ls odiandolo, st coves 4]
padiisfare, ansl dl pravenire 1 guol deslderl Persipo nalle
favole rhe ascottaveme bambinf, oL &l compoetava eosl i
Ironte allarco.

Chl 1a bloogne di mipeegiare noyu ha ancora ottenuto la mae-
elma prostravione del svol soggettl,

Non sf era a guests punlo nella l’a'nigl{a. della monaea di
Mynzg; g tutlavis dublters! malto che & potesse dire che sess
aveva propuncialo 1 voll solo ton wn metus ab infrinsedo per
it the 11 principe prdre pon le aveva minacolate sieun mate
48 non Wralesne e6Sare monAch {gojs i aveva detta une valia
che dopa quet fanefullzses sepmblo di biglletil col paggin, da
cavallere d'gnore, doveva dismettere 11 penslern, ge mai Rves-
=& avito, gl eoflecarls nel monde).

L= decistone della Cassazioune fnisce da ultime pee aderive 2
nuells ch't nella mente Ab tettl la rappresentazione dojla
realts, sllovehd dies onz la minacols 4 rappresaghic pud anthe
eszele presunta per effzlle Al comaporlaments aitre volte ienuts
In ¢asi emaleght da aquesll organi del pactite faselsts.

Preciznments gueatn & {1 vera lerreno duils, ceusa; ad, allara,
a meglle speclficare occoprerebbe dive che l'espoyipnea dsl ven-
tennic meostra che la paura dl vapprasaglie sra fondald ailoe-

ché per oftanere up corto mbenge 5t adoperave wnfattorith 4

Farplata dit unm focle gradoe {un segvetarlo federale, un copsole
della mitlz{a) o persona partlcolarrmente sumata nel pavi(g
per e banemerenze, ¢ persond nole par violeoxd eompluie;
fondata sempre atlorché st sarebbe dovuto ritogltieve al partivg
guslenss, che avevz zappressntale un sue trlonfo politica, §

——spiohamento-Gl-una sur-impress H{ohi-avrekbe-pensato-di-potey ~

fare restitwive lu camera del Javoro 4l Torlno, © cooparative
roese & hlanche prese df assalie, o logge raewonichs devastats
ed preupule stabfimenta?f,

Ste allrest clie oceprreva maturdiments menc co}:ag—giu per’
nen fare, non mecedera ad una domands, che won per agice,
per convenira in gludizle una Federazions faroista, od una
tstiwurione tara al regima, o, peggic ancora, per dehunclare
o chiedeve dannt ad uo gerareain vista.

E come sempre guando sorga una guestone &) annullarisntn
per viatenza, devesi apche g i uthiy che
d' nvere roggleciuto 4 viclenza: un'genzraie g riposgo od un
vasenve avevann molto mens da temere dl up imiplegatucela,
un professienisia di grande citla un po' meno dl une dl passe;
un borghese sempre un pof Taens & un operaie, e Papparte
nento 3d upa grande famighy dol*aristocrasia meng a_m:cr;_ Fiid
enlrambi,

Guests & olb cho dice Pesperienia,

Won smo fgre un guadre pit nero df guel ehe sla etala e
cealth; of [urono persone ciin poterimn reststers g eerte rl- .
ehlests dagll organl centtall e locat] del fasclsmo; ma la gran
parte non era in grade df Faclo.

E non sl beatlavs di metus ab intrinseco; atlorchd <’ stata
Is orlgne una serle di violeuze, B violshwe ancorn, mo pure
sparadiche, al danni di ohf tetizvia osl rlbellars], 1L timove non
& affatte ab indrinseca, banst nasee da quel convinslmenio, fop-
date, che 1 dinfegs o iz resistenra darebbe luogo a rappresa-
glie, dt cuf non o & in grade di prevedere la poviats,

A tratlare U teme deliz violenzz nel ventenolo occoprerebbe
ADROIA COnFiderArE quells ehe chlamerel )2 via hvava: wolere
adesione ber stteners subilo old che potretbs consepuirst con
mer=l legell; la vendHa del hene, che polebbe formare og-
gelio dl espropoiesions o di 7 iskzl i Ipotesl pvvictnalfl
zlla cubrgoria taoopisilca della violenza inglosts guosd modum,
Ed gve penso sinel qocora la pulllld, o quanto non basks la
possimlith Al conseguire per zlire vie U visultato vltfmd (e nen
b roal dete sapele con cocterva me guel risoilato saprable stata
regeiunto; prohabilmente 1 Hiolard dei potere dl esproprio o dl
roguisizione aveebbers acceduby albla rishlesla degl!l organd
pakiticl locall; ma ewrtezea non si dh) per tegllers Plogiugdela
deila minacela,

Tn'ultima osservazione, non gluridica.

Quesls cause, ghandy sona — ootne guash seinpra —- diretle
copire le Sieky o.conlye Amministrasiond §5 entl [oealf, apsast
Telte dz elament dl sinlire, mgstrgno up: delie tasbte anc-
mate datla nostra vila naslonalas {1 divarlh lra legistazlone ed
smedniatrezione, tre laglsiame & buvoeyatl (che sons pol gl
effettlvi reggicort dells ammicistraziont centrall e torally; legl
sezlone riparatrice del tortt che date categorte abblapn subito
ad operz del fascismo, ma sirenue, resistenza, in ognl casq, 2
chl chleda per le vie gludizirrie vipararlone,

A, O Jemore.

EE B E® !'! ) |
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spariva Neppir2 un indlzlo della pretesa Intlmldazions
a coereizione subita e la prova testimoniale non appariva
coneludente =1 4ni del decidere. Segondo 1 rleorrentd, in-
vece, fa wmottvezione z] rignerde sarebbe manchevole e

‘I nen sppagants perché: o} [ dovument! esibiti non eranoe

stati esambiati a sufilclenza dalla Corte che aifrimest
pvrebbe yisto che all'assernblen generals del 1o genmalo
140 vi erano stati eola tre socl presgnt! su un centinalo
gd un liguidatore su tTe, coh la presldenza temuta da
un esponente fascista; b} sell'wpalizzare { capifoli dela
prova testimoniale por dichlarerla inconforente nelle
sue circostanee dedotie, la Corte non aveva tenulo contd
41 apechiche eiccostanze contenute nel caplioli propost]
quali 12 modifica dells daneminagions sociale, l'asserbl
mento del Copsertio provinclale fra te Cooperative 4t
cohishma, & la privasiooe del cespiti deila cooperatlva
prima abcora che se ue deliberasse l'allenarions; o per
& pid Ta Corie, pure avende esaminad i singolf eapitoli
di prova per dlehiararne Virrilevanza, ne aveva, puf,
pmassa fa valutaslone giobale.

Le doglianze del mezzo seno infondate & sl rivelgong,
nels megglor parte, sonten appreszamentl ineensurabill
Ael. giudice del merilo, '

Tnrait], va ricordato che — come B ghwisprudenza di

esta—Suprema Corte (e gt Y.l i R R T T P I
9% febhraio 1955, 1. 678, ece) — Fappreszamento del gi-
dice di merlts, che dimtende ta richiests A ammlsslone
di una prova per iest, perchd frusiranea, negendo ognl
rilevansa di fastt dedettl a prova, ai bni deflz decisione
dele controversta, sfugze Bl sindacato defls Cassagione,
ove sid [comse nella speels) sorvetin da inetivasione ade-
guata e logleaments ¢ ghuldicaments corretks,

Anatogemenis, la valulazgione def tisultat] delis prova
oraie @ documentale & rimesse at ghudice dl merito, 1 eui
apprerzamento al riguards & Incensurabile In Caszazione,
quande siz adeguatzmente motivaig ed jsplratn ad seatti
eritert giurldiel

La sentenza di merito ha acouratamente esaminait £
documenti e Ie argomentazioni delle partt, ne ha vaglato
te risultanze o sl & convinta deflinesistesra della de-
fotta wiolenza attraverse i raglonamento lmpeeeabile
slie mon pud esgere rifatlg, o censurato da questa Corte
JupIema,

Anatogamenie, Ja Curle del mevlte ha ritenuto prive
di rilevanza Wuite Is clrgostanze di fatto dedotte a prova,
analiticamente dimoatrando fale Lrilevanza di esse; non
polrabbe certe quesia Suprems Corte andare In eoltrario
avviso, o rifare tale giudisle di rilevansa, condetto in det-
taplic par ognl capltole e dafinitive anche per il com-
pieseo del capioll stessi, attraverss la ritenuts Imeonfs-
renga della prova. Il mezzo dn esame 2 percld, prive Al
fondamente gluvidien & va rigetiats.

Col secondo motiva, pol, #i ecensura la senienza per
avere 7 torto ritenuto che, af fint defannuilamento del
negoele ghuridice per violenza, sla necessarln che 18 wig--
tenszz sia speclficamente diretty ad estoreers i torsspsc,
In relzaione al negosie fmpeznatn, e cho it male minze-
clato sla, di tale matura da foelders sul piocessa @i for-
magione dells volontd, A parere del ricoresntd, inveee, ia
Corta non avrebbe tenuto presente che gecorreve fare
riferimento, al’amblente ed al cllma del regline fazclaba,
perché rid che pon linpressiona {n una situazlone di Hper-
th e gicureszs, pud invece rlsultars determipatite o para-
ligzare la volonid di una sltuazione di insictirezza poli-
tien. In tal easo, escluse [l lmore reveretiziale, oooor-
reva convandre che vi era stata Je decoite coartazione del
consenso prestato. . )

Anche le censure di guesto seccoude mexzo sons, lnb-
tayia, Infondate. '

rQuesta Suprema Corte ha gi altre volte avito ocea-
slone di afferoiare (efe. Cass., 5 mazglo 1045 n 1284:
10 giuzno 1887, oo 2164, pec) che non 1] Ssewmplite timerse
Al rappresaghie, facle 8d insorgere neli'animo det eitta
_ding durante [l ventennio feeclsta, da uos vipalke s
richiests del partito dominante, o defle singote sue ga.
varchile, pud Invalidara per vislenza [l negozio gluridico
eonchuse ool partite faselsta, o col suel geracchi che o
richiesero n sollacitarono, benst sele una vera & prepris
minaceia di rEppresaglie, afettlvamente ntervenute, sis
pures in modo uircosbem ¢ digerets, o quanto meno pre-
sunto per effetto del comportamento alire volte tenvio
In cast anafoghl da queglt orgeni del partite Fascista.

Clo perchi il metus ab #ivinsece, dertvante dalla paure
{nepirata de uno stato di fatto oggettive, o da Intrustonl
dali'esterno melia psiche ¢ nella coscienza 1 un ozgetto
nen pub oasere causa invalidente di un usgozle glurl
fico, cecarrenda, nvece, & tal fine che {1 timore provenga
dall'esternn, ad gpera di un soggetio che usi viclenza, o
minareid, Bla esso lalito contraente, od ur terzo e che
la viglepza Inglusta sia tale da inclders sW processe df
formazione della volontd cosi de fare venlve meno fuesta
liherta di determinazione cul deve essere Informsla ognl
contrattazione,

Do (e e A T Y TR SR AL T e ST )
df merite sull'esistenza, nopehd sull'efflcacia od ineffl-
cacta dl nnd Ininaceid, o violenza, a coartare i volombd
dl una pefsona in tems di obibligesionl e contrattl, &l ri
molve in un ghidizio di fatto imcensurabile in Cassazionae,
ge corretlo e congriamente metivate.

Orm, nella specle, ta Corte del merito ha eselyso l'esl-
stenza stessa of ognl violenza, avends — in epglicasiohe
del tutte carretta ded prinelpl di‘diritto sopra ricordatt
— aselusa iz viclenza nelle circostrnza generlea del thno-
ra df rappresaglie da parle degli organi del partlie fa.
selsts, avendo altrest eseluso ogni fatto cepcrate di vwie-
fepza, o minacely da parte delialieg contraenie, o &
Lnrei, casi come ognl compoftaments vessatorlo conerstn
Idoneg = fare temers Un male Ingluslo ed a coartare fa
voloniy dell’alire parts.

In gusgta clreostanza, escluso ogni errore di divitto
niella sentenza demunciata ed ognl vizio it procedends,
g nella mobvazione, le prosunete adotiate sfug=ong ad
vani censura in questa seds, con la conseguenza che 11
rleorso princlpale deve esserv rlgetfato [niegralmente.
va, nfine, pariment! rigettatc anche tl Ticovse fnciden-
tzle, Ik cul unlge mezee 8] propone a1 accevtare clie, in
ogni pase, Ja pretess violenzz non sarebbe durata Ano
alta eaduta de] regime faselsta, ma sl sarebbe, se mad,
eseurits al momento det contratte, B ehiare da wn cento
che lesclugione della vielenza rende fnutlle tale ulipriora
indagine, enche se condobtia al find delleccepina preseri-
wigne defl'ations, e, dall'aliro, che non & poysibile i zensi
dell'art. 1443 codice civile, esciudere, In ipotesi, che la
viglenza, in determinall casi, possa anche protrarsl ob-
tre Ja data df concinsione del contratto, con 18 cowse-
guense ohe ren & esatto riteners, come regols, che de-
corsi cingue anal dalla stipulazione del contratto 1'uvione
di anpullamenta per viplenzs non possn pilt essere sgpe-
rita, ove 13 viclenza sl proteagga olire fale dafa,

Guanto alle spese, attesa la minime Ineidenza del ri-
gettp del rleerso incldentals, psge vanno messe a cavico
dai rieprrentt prinelpall, che vagno anche condannatiy
gile perdita del deposita. — Ornissis,
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POSITIONS IN LOWER COURT CASE LAW

OBLIGATIONS AND CONTRACTS — Flaw in congent —
Duress — Deferminative couse of the contract —
Persecurion appifed in application of Ilegisltutive
megsures: rrelevance — Siatufe of Hnitations o ah
action for annulment due fo duress: when i begins
fo run. (Court of Appeals of Rome, 1™ Civil Section,
Decision of April S-August 31, 1953 -~ Presiding
Judge Varalio, Judge Rupporteur Cesaront — Ministry
of Finance and Public Fducalion vs. Soc. An,
URB.S)

For duress fo have legal sipnificance as a vitiation of
consent that invalidates a legal transaction, it must be a
determinative cause of the fransaction.

The penetic, indiscrimipate persecutions of fascism
against its polilical opponents (in this case, the
Freemasons) do not constitute lepally significant duress
pursuant to Art. 1108 of the 1865 Civil Code (Art. 1427 of
the current Civil Code) when there is no specific, direct
relationship between thess persecutions end the legal
transaction alleged to have been carried out under this act
of duress.

The persecutions and abuses of power carried out by
the fascist government against jts political opponents in
applicalion of legislative provisions do not comstifute
duress that is legally significant in the sense indicated
above.

The five-year pariod of limitations for the annuiment
of a contract allegedly biought about by the duress
fmposed by {he fascist government begins on the execution
date of the conlract, and not ihat of the fail of the fascist
government.

The amnotated decision was handed down by the
Court of Appeals of Rome in a cuse brought by the Societd
Anonima U BB.S., which is the expression and naminee of
the ltalign Freemasonyy, against the Ministries of Finance
and Public Edvcation, which case involves the well-known
Pulazzo Giustiniani of Rome.

To begin with, we befieve it is worthwhile fo
succinetly explain the aspecis of the dispute.

In a document daied February 16, 1911, the brothers
Riccardo ond Emilio Questa sold to the Sociefd URB.S,
the Palazzo Giustiniant which, in 1909, in an order served
on the owners at that time, had been declared fo be of

significant historical and arfisiic inferest pursuant fo Law
No. 364 of June 20, 1909,

The sale was not reported to the Minisiry of Fublic
Edvcation either by the seflers or the purchasing Company,
and thus the period of time estabiished by law for the State
fo exercive ifs right of first vefusal never began.

That right was then exercised with a Decree fron the
Ministry of Fublic Education dated January 20, 1926,
which stated ithat, as by faw, ITL 1,055,000 would be paid
{o the Secietd U.RB.S, which was the price stated in the
purchase agreement between the Questa brathers and the
Company.

}R.B.S. brought a petition ogainst thal decree before
ihe Council of State afleging, in the first place, fhat the
encumbrance of historical and artistic importancs on the
Paiace should be deemed mull and void, because of a
defect in serving the document that hud declared thut
importance; in the second place, that, since the Minisiry of
Public Education had long known of the transfer of the
Palace by the Questa brothers fo Societd {JRB.S, even
without the formal notification required by law, the nvo-
month perfod beginning with that motification for (he
exercise of the first vefusal vight should be deemad fo have
lapsed

At the same time, Societd ULR.B.S. brought an action
in trial cowrt seeking a ruling, in any evewt, that such
Company had by then frrevocably become the owner of the
Pulace due to the tfen-vear siatite of limitations period
under Art, 2137 of the Civil Code of 1865, because if
purchased that veal property by virtue of a duly recorded
deed that was nol void due to d defect in form and becanse
it had possessed that real property in good faith for more
than ten years.

Following proposals by the fwo cowts, the parties
conducted negotiations, which led 1o the execuifon on
June 13, 1927 of an agreement in which the Stale Property
Office agreed to pay fo the Company IIL 4,000,000,
rather than the ITL 1,055,000 stafed in the decree of first
refusal, while the Societd URB.S. agreed fo waive all
claims regarding the first refusal right exercised by the
State against the Palace and withdrew both actions,

The agreement was fully implemented In a decision
of July 4-December 13, 1930, the Compary's petition fo
the Council of State was quashed, as was the action before
the trial court.
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Many years passed, during which the State remained
the clear and unconfested owner of the Palace,

In q complaint dated October 22, 1947, Societd
URBS. sued the Adwministraiion of the Staie Praperty
Office in the Court of Rome, alleging thai the agreement of
June 13, 1927 was the result of duress by the fuscist
gavernment, It asked that the agreement thus be beld null
and void due fo a lack of consent and that the Staie
Property Office be ordered to return the Palazza
Giustiniani fo it,

The defendant Administration made an appeararice in
court and, pointing ouf that the purchase docitment giving
the State ownership of the Palaszo Glustimiant was the
Decree of first refisal, an administrative document
obviousty of a discrefionary nature, it alleged, av a
preliminary matter, that the ordinary court called 1o rule
Jacked jurisdiction.

Then, exercising the vight granted by Art. 41 of the
Code of Civil Procedure, the Administration of the State
Property Office and the Administration of Public
Fducation, which in the meantime had been impleaded in
the case, filed a petition with the Joint Sections the of
Cassation Court for a ruling on jurisdiction.

T a decision of March 23, 1950, the Joint Sections
keld that ordinary jurisdiction existed to hear the issues
regarding the voidability, due fo a luck of consent, of the
Agreement of June 13, 1927, it held that administrafive
Jurlsdiction existed to hear al issues concerwing the
Iawfulness of the ministerial decree of fivst vefusal; and it
held the temporal wnsuitabilfity of the counis of the
complaint against the Government Administration seeking
resfitution of the Palazzo Giustiniani, the finding of a ten-
year usucaption, and compensafion for the damages
resulting fram the alfegedly unimwful exercise of the first
refusal right.

With the case then resumed by the Societd URB.S.
before the Courl of Rome for a vwling on the issucy
regarding the voidability of the Agreement of June 13,
1937, that Court, in a decision of July 28-October 10,
1951, invalidated the aforementioned agreement due io a
lack of consent because of moral duress. and ordered the
two Government Administrations (o pay court cosis.

The Courl, believing it having been demonsirated that
Societd URB.S was the expression and nominee of the
Italian Freemasonry of Palazzo Giustimiari, came o is
own conclusions, disregarding afl the avguments that had
been made on behalf af the Government Administrations.

In particular, it disvegarded the argument that the
action alleging duress was barred by the five-year period
of limitations under Avt. 1300 of the Civil Code of [863.

Counsel fo the Stute argued thal, even if URBS.s
consent 10 enfer info the agreement had been induced by o
specific situation qf duress, that situdtion ended upon the
agrecment’s execution and did not peryist over fime. Buf
the Court had fillegible] that argiment, stating.

“We capnot ignore the particular nature of Socield
U.R.B.8. s situation, since the alleged duress did not come

Jrom ai individual but from a fotalitarian party, whick had
significant powers of intimidation, including through the
authorily of the State, which by then had fallen into its
hands {police imprisonment, measures before the Special
Courd for the defense of the State), therefore, while private
duress can normally only play ouf temporarily, due to the
difficulty of those particular  favorable condifions
confinuing over the pears and the possibility of that duress
being newivalized through the Intervention of fety
enforcement and, in general, public authorily, in this case
it cannor be said that the state of intimidation and terror of
those persectited by Fascism could go away while the
Fascists remained in power, fo the contrary, the
ransformation of the party info a regime consolidated ifs
supremacy in the life of the courntry ... Lastly, it is obvious
that the aciion specifically oimed ot foreing ihe
Freemasonry to vaive alf vights to its Palazzo Giustiniani
headguarters, ever if # was actually carried o, anded
with the transaction of June 13, 1927, but it is likewise
obvious that it would have restarted if the anmuiment of
that transuction had been sought.”

On the merits, counsel to the State hod alleged that
the requiremenis for the diress {o which the few attribrtes
legal effecis in contractiel matters Were not wet i this
case, Counsel argued that it would have been necessary
Jfor the duress to be exercised specifically in relation to the
confract sought fo be voided, and Fascism's fight against
and generic and indiscriminate persecutions of the
Freemasonry does not amannt to that tvpe of duress.

Counsel added that its argument was supported by an
ancient fradition; the principle thal, for duress fo be
considered a vitiation of comsent given to epier info d
contract, the duress must be the determinative cquse of the
contract, that it specifically be the basis for entry into the
contract (see GIORGE Teoria gencrale defle obbligazioni
[General Theory of Obligations], vol. 7F). Thus, it does not
suffice fo cife a generic, even if significant, situation af
duress, which could have induced the Freemasonry 1o
manage s inferests n the mamner deemed muost
appropriate given the political climate of the time; rather,
it is necessary to allege and demonsirate that that specific
legal iransaction was entered info under the effect of
duress that was iniposed specifically to bring about the
consent, Counsel cited the teaching of Coviello (Manuale
di dirifto eivile [Manual of Civil Law], p. 395) aceording
fo which: "It cannot be forgotten that the law did not have
5o much concern for the psychelogical condition of the
person acting, as it does for the couse; if does not speak of
feerr, but of duress; ¥ does not imvalidute a contract if
there was a lack of freedom of consent, but holds the
consent frvalid If it was extorfed by duress.” And, lasthy,
counsel observed that in Fascism's fight against the
Freemasonry, starting in 1925 an extvalegal phase was
followed by a legal phase, in which persecutions ere
carried out pursuant to specific legislative measures,

However, the Court, although it was wnable fo deny
the need for specific duress that was the determingtive
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cause of the legal ansaction, tock itself first and foremast
outside of the reality of the fucts, affirming as established
facts that the plaintiff Company not only had not
demeonstrated but had not even afleged, thereby holding
that depriving the Freemasamy of its headquarters af
Paluzze Giustiniani was one of the ohjectives of the fight
against the Freemasonry unleashed by the political class
that predotinated aof that time; it also held that the Fascist
duress had, among other purposes, the goal of inducing
URRBS. to desisi from the judicial proceedings begun
affer the first refusal right was exercised,

In the second place, the Court, completely forgefing
thet the issue submitied for its examination could and had
to be resolved only in aceordance with the legal coneepts
regarding duress and the lack of consent, shaped o kind of
duress that was completely different from the duress that
legal rules and principles supported by an dncient
wadition recognize as leading fo a lack of consent in o
confraciual  contex!, Probubly conditioned by  the
indisputably dramatic aspecis of Fascism's fight against
the Freemasanry, the Court managed to asseciate duress
with the polfitical principles underiying the Fascist regime
ar well as in the entive legal-administrative apparatus
constructed by the Fascist Stafe fo efiminate fty opposition.

The Court’s decision was appealed on behalf of the
Government Administration. The Court of Appeals, in a
decision that was fruly laudable and articulated in simple
and efear terms, browght the dispute back within its proper
bounds, thus arviving at those conclusions which should
have been reached had fuctual situations different from the
geiual ones not been theorized and questions of law been
Jormulated in accordunce with principles.

The Court resolved the dispute by upholding ihe
prefiminary defense that the annulment action due fo
duress brought by URA.S. was barred due fo the five-
year stafule of limitations, buf fo evahiate that defense, it
had (o examine the cose on the merits, because in
substarice the questions on the merits were combined and
confused with the issues relating o (he argument that the
perfod of limitations had expired. It thus veguired
determining, ¢s o maiter of principle, whether the legal-
adminisirative apparaius created by the Fuascist regime
against its opponents cowld constitute the duresy fo which
private law attributes an effect on the validity of a lega
transacHon.

To begin with, the Appeals Court refated the jaets of
the case fo the historical reality, which the Lower Court
had studiously distanced itself from, recognizing that the
devastation and plmdering of the Masonic headguarters
bujidings and the violence against the masons and their
property {except for an isolated incident that veowrred in
Genoa in November 1926} ended in 1925, when the
assassincdtion attempt agaist Mussolini by the honorable
Zaniboni provided the regime with the impetus to impose a
series of laws and police measures infended 1o destray all
remaining opposition and 1o give a fegal guise io
Fascisim's fight against its political enemies, for which,
according to Mussolini’s own expression, from then on
“the duress had to come, in is tooly and in its ends, solely

Sfrom the Siate.”

As a consequence, in the second phase of the fight
against the Freemasonry, the persecutions and abuses af
the Muasons (disbanding Masowic lodges; dismissing
Masons flom service as State officials because they were
considered conirary fo the government's political
directives; imprisonment of the Freemasomy's feaders
and proceedings before the Special Courf} were carried
out pursuant to the cited legislative and police orders.
Thus, the Conrt of Appeal’s decision correctly observed:
“if all of that pecurred purswant fo the lows, owe could
speak of unjust lmws, of laws harming every prineiple of
justice and Iiberty ...” But any reference fo the laws
themselves and fo the serious and unjust measures fhat
resiited from them against the Masonic directors as the
basis of an argument in support of the praposed
anmudment aetion is manifestly futile ... In that manner, the
coercion fnherent in any legal order would be confised
with the threai used by a private pariy to force others with
whom it has entered into business relationships to bend to
its will ... More specifically, it could be held that a given
ransaction, enfered into 1o avold the sanctions threatened
By an unfair law and in the state of intimidation produced
by ihe law itself and the persecuting megsures already
taken pursuant 1o the law, would be subject fo annulment
because of a defect in consent. However, placing that
psychological condition on the same Tevel a5 the duress
that invalidates consent in a confractual context sukveris
the legal concept of duress, as gleaned from the codified
Jews, whkich, moreover, comform o the applicable
traditional principles; the concept, that is, for there to be
duress able to vitiate the consent of a contraciing parfy
and invalidate o transaction that was entered into, the
duress must be purposely exercised lo extor{ consent io
that specific fransoefion ... Avoiding that coneept of
compulsion is not possible and is ahways in relation fo this
concept that one must overcome the broadest defensive
constriel of the appellee Company, which from that
concept exlends the scope to have it apply in relation fo
the abuses of power suffered during a time preceding the
enactment of the cited legislative measmres and in relation
io the subsequent conselidation of the Fascist dictatorship
with the resulting creation of a persistent climate of
political duress, which prevented any expression confrary
fo the will of the regime. This type of duress conld have
eredied a siate of subjugation in Freemasomy's leaders
which could have led them to aecept the transaction in
question for reasons of temporary expediency, but rhis
piychological state has nothing fo do with duress in the
comtraciual sphere.”

The Cowt thus fully upheld the arguments made on
bekalf of the Governmant Administrations, replacing that
Jorced construction which the Lower Court had made of
duress as o lack of consent in the contractual context with
concepts that were faken from an exuet interpretation of
the legislative rules and developing those concepts with a
clear precision, which immediately venders their meril
comvincing,
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The Court's decision ypheld the arguments of counsel
fo the State also ax to another point, siating: “Nor could
the fact that, in the period 1924-1925, there were various
assaulis by Fascists, specifically at Palazzo Giustiviand,
followed, after Zaniboni's assassination attempt, by the
temporary accupation by the State Police of the palace for
police purposes. lead us to have g contrary opinion, since
that eplsode, contextualized within the significamt
indiseriminate duress and abuses of power commitied
against the Masony and their property, which had ceased
some years before the time of the comfesied iransaction,
cannof, dwe fo their very indiscriminate purpose avd
becavse fong ago in time, be considered acts of duress as
stilf having an effect and which sought to dispossess the
Fireemasonry of ity headguarters under the guise of a
noroal agreement.”

Having determined that the duress contemplated by
Art, 1108 of the Civil Code of 1865 (drt. 1427 of the
evrrent Civil Code) could not be found "in the climate
caused by the political-legel apparatus of the Fascist State
and, more parifeularly, in that toiality of wunfust
persecutions of which the ltalion Freemasonry was a
victim®, the Couri of Appedl, as a logicel conseguence,
wpheid the preliminary defense that the period of
limitations period had run ouf, which, though having
aspecis in common with fhe guestion on the merifs,
procedurally preceded i,

The dispute will probably have subsequent phases but

— in our view — the decision of the Court on the merits

constiiutes, irn its clear and precise statement and
resolution of the questions presemted, a milestone that is
nof eagily reversible,

G. ALBISTNNI

[--]
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1331 SALE 1332

[..]

113.  H is possible to annul, due to violence, the sale of a property to which the owner has
agreed because he was given the choice between either suffering the wrath of the
exiremely powerfil authority of ibe Faseist mayor or the Fascist party, with the
consequent dangers known fo all, such as the “infamy” of being accused of
incomprehension, the withdrawal of one’s identilication document, or even exile or the
loss of one’s personal liberties (detainment by the police), or selling his property. -
Talermo Court, June 14, 1940, Floriv vs. Gipvenitr licliana [“Italian youth™), Fore sin.
1947, pe. 26.
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BOLOGNA COURT - SECTION I
(February 26, 1952)

Presiding Judge Grassi — Judge Rapportenr Sbrocea
De Nicold vs. The Finance Ministry

Obligations and contracts — Action for annnlment — Contract entered into before the current Civil
Code — Relationships between the parties — Applicability of enrrent laws.

Obligations and contracts — Duvess — Threat based on a political situation — Cessation of the threat
—~ Details.

Obligations and confraets — Moral duress — Details — Refercnce to the victim®s actual conditions.

Obligations and contracts - Duress — Consequence of property damage to the vietim — Irrelevance. L

In relations between the parties, the action to annul a contract entered into before the eniry
into effect of the new Civil Code is governed by the rules and regulations in the curvent laws in
effect {1).

When violence against one of the contracting parties is committed on the basis of a given :
political situation (in this case, threats by former Fascist party officials), we maintain that the !
state of coercion of a person’s will lasted until the end of that political situation (specifically, ;
until July 25, 1943, the date on which the Fascist regime fell) (2).

For moral violence (threats) fo cause a confract’s annulment, it must be real, serious {and I
not just suspected), unfair, occur in the form of a serious, significant harm (metus maioris .
malitatis) and be such that it impacts a reasonable person, with reference not {o the abstract type
of the average person (neither too sirong nor foa weak), but rather to the particular physical and !
psychological conditions of the individual suffering the violence (3).

In order to constitute vielence, it is not necessary for the vitiated contract to resulf in a
material injury to the victim {(4).

(Omitted) — We should begin by noting that the rules for bringiug an annuiment action are
contained in the new Civil Code, even if the contract in dispute was cntered into before the
Code’s entry into effect, because according to Art. 165 of the transitional regulations, the
previous rules and regulations apply only to the effects of the annulment or of the contract’s
termination on third parties if the request was made before the implementation of the new Civil
Code, which is not the case here,

(1-4) The first ruling is based on Art. 165 of the Transitional Regulations, pursuant o which the
effects of the annutment on third parties ave govemned by the provisions of the Civil Code of 1865, if the
claim was filed beforc the new Code went into effect.

On the seeond ruling, as to the ability to take advanfage of the fear of retaliation to overcome the
passive party’s confrary intent during the climate created during the fascist regime, see Cass. Court
Decision No. 376 of February 15, 1950 in Foro pad., 1950, Vol. I, pg.1946; ibid. sce memorandnm by
COTTINO, “Violenza privata e violenza politica {Private Duress and Political Duress[”
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Similar to Art. 1300 of the abrogated Civil Code, Art. 1442 of the Civil Code establishes that
the period of limitations for annulment actions cxpires after five years—when there is an
allegation that the confract’s consent was vitiated by violence—starting from the day when the
violence ceased.

The defendant government agency objected on a pre-judicial basis that the period of
limitations for the proceeding had cxpired, because, cven if one were to admit that the violence
was committed at the time of the contract’s execution (June 15, 1940}, the plainfiffs did not even
attempt to prove that the threats persisted in the years following until the fall of the Fascist
regime, such that the procecdings brought more than nine years later with a writ of summons
dated August 2, 1949 would have been timety.

We do not agree with this arpument, and the objection that the period of limitations has
expired must be dismissed.

It is in fact true that there is no general rule in positive law that establishes any presumption
of the duration of the violence, in the sense that, even when one establishes that this occurred for
a certain period of time, one cannot presume that it continued fhereafter.

It is also true that, in the absence of such a presumpticn, the ordinary rule for the burden of
proof applies to this issue, namely that the person allcging a fact must prove it. In other words,
the burden of proof that the vitiation of consent did not stop before the filing of the annulment
aetion falls upon the person bringing the action, because the passage of time already constitutes a
presumption in the defendant’s favor.

However, if the presumption is true and exact i general terms, one shonld m such a case
observe that the violence allegedly consisted of threats of political reprisals against the
counterparty and his family members by officials of the Fascist party that were rendered possible
and feasible by the existence of the Fascist regime. Therefore, against the presumption of the
passing of fime, there arises the strongest, most valid preswnption that only the fall of the Fascist
regime could pnt an end to the state of cocrcion of a person’s will, as the situation in which the
vitiation of consent took place thereby ceased to exist.

Now, the Fascist regime fell on July 25, 1943, but the period of limitations, suspended as of
the following September 8 by Royal Decree-Law No. 1 of January 3, 1944, did not resume (as an
effeet of the Royal Lieutenant’s Legistative Decree No. 792 of January 24, 1944) until 6 months
after the end of the war, on October 16, 1946, Therefore, one can readily calculate that at the
moment of filing the legal claim (August 12, 1949), the five-year period had not yet expired.
Therefore we must examine the merits of the case, and on the merits, we must state that the
action is entirely lacking in merit.

On the question — regarding whether the period of limitations has run out — considered by the decision
in question, namely, that “the duress must be deemed to have ended with the fall of the faseist regime,”
see Court of Naples, Jure 25, 1947, in Rev. ginr. i, 1947-48, col. 1677, no. 475.

On the third ruling, it should be noted that the wording of Art. 1435 of the Civil Code (“the duress
must such that it impacts a reasonable person ...”), seems 1o allude to the theoreticat type, average (of that
given age, of that gender, of
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In fact, for moral violence 1o be a cause of the confract’s invalidity, it must impact a
reasonable person to the extent that it makes him afiaid to expose himself or his assets, or expose
the person or asscts of the contracting party’s spouse, a descendant, or ascendant, to an unfair,
significant harm with regard to the age, scx, and conditions of the persons (Arficles 1435 and
1436 of the Civil Code).

Legal theory and case law have specified the requirements for violence as follows.

First of all, the threat must be real and serious, and not simply suspected, in the sense that the
fear incited is based on the probable assumption thet the harm threatened will actually be
inflicted. As Arficle 1435 now establishes, the violence must also be unfair, that is, illegally
committed either against the relationship beiween the persons or against its infended purpose.
Third, the harm threatened must be serious or significant (metus maioris malifatis); serious
penerally means something that, compared to the declaration being extorted, involves a greater
damage than the declaration itself, such that the coerced contracting party chooses the lesser of
the two evils. Fourth, the lesser one must be reasonable, meaning that there cannot be a clear
disproportion between the harm threatened and the resistance that every person can muster. The
taw talks of violence that impacts a reasonable petson, but the extent of the proportion is not
always provided by the abstract type of the reasonable person, who is neither too strong nor too
weak, and must instead come from a case-by-case consideration of the individual’s specific
conditions, namely age, sex, and so on. Lastly, there must be a causal link between the threat and
the declaration, that is, the former is used to extort the latter, even if the use was made by a third
party (Art. 1434, Civil Code).

When we apply these principles to the case at hand, the Court finds that the violence inflicted
on the contracting party De Nicold lacks the requirements of seriousness and reasonableness of
the fear incited.

The witness testimony in fact clarified that, in the absence of the intimidations exercised by
Cattolica Fascist parly officials against De Nicold and his son Elvino, who conducted the
negotiations on his behalf, De Nicold would never have been compelled to sell the piece of land;
therefore, one cannot doubt the seriousness of the threat or its unfaimess, because it sought o
obtain a consent that would not otherwise have been granted, or the causal link between threat
and declaration, because the former was used to obtain the latter.

However, the harm threatened was not significant, nor was De Nicold’s resistance
proportionate.

In fact, the witness testimony clearly showed that the threats were entircly generic, because a
few members of Catlolica’s Fascist party merely told De Micolo that if he didn’t sell the land,

under those conditions); however, some courts — such as, specifically, the Court of Milan - took the
approach of comparing the nature of the duress fo the victim’s actwal personal conditions; see most
recently Court of Appeal of Venice, December 1, 1949, in Mo, frib., 1950, pg. 196; contra, by reference
to the theoretical average type, Court of Lecee, March 2, 1946, in Rep, cit., col. 1676, no. 467, Cass.
Court Decision No. 1822 of July 16, 1949, in Rep. foro it 1949, col. 1162, no. 398; and most receutly see
Cass. Court Decision No. 1247 of May 18, 1951, in Mass. giwr. it., 1951, col. 344,

Case ;1.:1.6-CV-07665—|_IA-|-3 Document 22? ' Filed 02!2?!1.!?' Pag:é 6 of 11 |
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they would be accused of responsibility for the failure to build the Fascist party building, and this
in relation to the urgency of the works, because otherwise the sum allocated for this purpose by
the Forli Federation would have been used elsewhere.

Specifically, neither political reprisals por incarceration was ever mentioned to the
contracting parties as possible consequences of their rcsistance. Therefore, if De Nicold (who
was not gravely ill at the time of the facts) or his son Elvino had been firmer in their position and
not let themselves be unreasonably intimidated by a few heavy-handed comments by local
Fascist party officials, the contract would never have been entered info. The resistance was not
proportional to the danger threatened, which was totally generic and consisted of empty words,
which emphasizes, again, the evidence produced, also in relation to the persons of the members
of the Cattolica Fascist party, that the witnesses declared to be devoid of any violence.

As further proof of the violence, the plaintiffs claim that the price of the land imposed by the
Fascist Federation was far below its actual value.

Aside from the fact that a material injury deriving from the vitiated contract is not required,
because the violence consists of a lack of comsent and the illepal seizure from someone of the
power to act as they deem best suits their interests, represents sufficient injury, the low price is
not even a factor in this case, (Omilted).

The last ruling considers a question ihat is not yet seftled in our case law. The requirement thet the
person exercising the duress have an objective of cbtaining improper advantage is imposed by Art. 1438
of the Civil Code in relation to the “threat to enforce a right”” That detail is not required by Art, 14335,
which instead considers the nature of the duress in general, The unjust and significant wrong, which that
Article refers to, does not equate to property damage to the victim and the corrcsponding unjust profit for
the person imposing the duress. In fact, it could be that a contract is imposed on the reluctant passive
party that rcflects market terms or even better; the duress is still present, since the victim, had he been fee,
would not have agreed 1o enter into the coutract; the investigation must be Yimited to whether there was
freedom of will. Tn accord with the decision’s ruling, namely, that an objective to obtain an unjust profit
does not constitute an essential element of moral duress, see Court of Milan, June 22, 1950, in Rep. giur,
it., 1950, col. 1810, no, 289; contra, see Court of Appeal of Bari, March 6, 1948, in Rep. giur, it., 194748,
col. 1677, no, 471. .




Case 18-634, Document 50-2,-05/25/2018, 2311705, Pageb0 of 110
A-453

Case 1:16-cv-07665-LAP Document 22-7 Filed 02/27/17 Page 8 of 11



A-454

Case 18-634, Document 50-2_05/2512(018, 2311705, Page51 of 110

IS AL AT

+ e oty wsfoge. 3 AesE SO ® CIEIIOQ) TP T A 14
S9bIT L ‘DSsT “pe¥ 0w v '9fg T Ygs] I gt seupy 2p mgwed el pp
i ! ﬁaﬂapgﬂgﬂrﬁa%%uﬁﬂm%u&ﬂmsgw
I Sesim Top P SHRGT T EESE [ Ten T fnaswe e GRS

T,
sl T SRR dord s mE I M C0EL TR
TP aEh = r e ‘Hejnduiesmes ¥ s NSRS

sl ole CASHIE T D WIOEL T

sp o [P Tomlm % o
mm@lwwu%ﬁuum.uﬁﬂ... Mwﬂﬁ«ﬁuuﬂamm.nnaﬁuﬁdﬂn&?& “ﬁa%ﬁuﬂﬂ%gyﬁﬁwmsﬂt uunmh.

: : - I D Sy T AR uﬁﬁ.ﬁmm o gﬂnﬂnmmvfm .aumms.% o .é.u?«w&o_
il . L) " i v E-B-Hﬁg . AT
g v sopses 3 om g T angon QIS P LT[ SIS WSO 0 sy bep ‘iopduy - Grmaly oEIE fop Sringed TR QE
wyuls T pREAp 7] PoD i mp SRaTmes Wi CRENTIS PP STHEI0E, E: and org = "RygqQ ‘ammmemny my frg L 4z § e, da iGmowny) oo
I a L Apam-» ."m.u.m.mdﬂ Eﬂmﬁwﬂﬁﬁmmﬁﬁ«jmh. =310 . - ovEr DTl dgetinm © wuwo opow Gt offt “tynf ¢p Oreir mdl sproh YowogTiis gud
. s Tamaebig i 491 o oome g g ey | By R i L Y st

wms Pe SquwmmrTAUr eindns IR 2 1 orremmos ¢ wbm, " g a o o S g 3 e e e Tk g
eniD Syl -SOEPCO DANTIE TER WIEREP R TS TP SO N s oo . ¢ e Mwﬁuo‘mmm

T POEDSD B T ST IR 4TX0a() )

ﬁ&ﬁﬁ%%%&wﬁﬁmmgmﬁﬁ%%ﬂ .

, o eept » e oo Sl
- ’ it end o5 J7F sl 2 i tHorT u.THHoM
¥ o o)) 9H) C7pa ORLOMLYISR ORLSS 04 T
L_ . & s vaings B N s uosidas 10 77 75
. - Hspmgsms YL SFTOasEalL T FEOHG Tork L, RALUGD
.”LNWW«MW&P%&»MWEMH wo ,ouu.MmBu bpms TS EHD -PLIOS00 e i | -7

ST A5 e v A mu.___.ﬂnﬂ,. YDA T Tp = ST SRy, T

. ggﬂﬁ%ﬁﬁvﬂ
» o o et ipag (i W foprer e pe R T Aasmies o N
. CEES TR TP SRR SR TERinoorl T o O NEENT MUnCERATE T RF THE

o émﬁ?ﬂﬁ%@ﬁﬁﬁ%ﬁﬁ%
uﬁ&@ﬂ:— wuﬂuﬁuﬂﬁwnwmhm;ﬂmﬂﬁu%mau it 120 eloiels i
iz *opmsIEsa ek P ORISR TP Funr] R 7] T ROGHL BN

. RTTHADEERT == WL
o= SEEmTR sumy P ISy a@%@iﬁnﬂhmﬁgﬁﬂo
e e e T
¥ * o JGUETRC TOR RR WEDOTE TR — ozs & o.&mg_m
| T R T SIS P T I T e

o

{ETR) R
e e ‘ormenh W pe 35 THAMs 1Nl ‘Mmmy o JEmE mmp N.Han..mvng
i .Bﬁwﬂmuﬂw&nﬁ%unﬁ”_wu Hﬁmu.mﬁmuun_ﬂuumu PAb TITRUATTY
FERQY 2, FONEY © Al JEEEWT] PRrp atbunpe Smommpa o
“ETIET THEUMEDED BETSPAM w S, JLal vl ) Sty o
TOpBAOT: ST IR ojpb [PUmd mERse “ON[e WE.S TRkl fnges
wEp ot Snperl onages ops o SEmMIMT JTORENMGSY O IR
amrRsds B eny ] T Sl apos e WITwp T EEen
TN AITEAL, e Uy Y3E 00 7 SGE5T AL oahT O SETE T LERILY
sunpy Toadng HEp TSGR it pek ol 5 WIEACT P B
+ AfEmes 7 dot ofony opuovTs O fopare § emmAAIs TrReaey REed

-

arawary orgsRl T QU] 3
TooNg WE - EEI WY s
- PATRETIE 1.0 T
{T56T ORO49F OY)
1 ZES - DOT0E HI ATVNOATEL

| TR TmapTUdsil 1y e - e pER g

[ ! 1 1

LLjogabed [1/L2/QPalld [-Z2WBWNd0d dV¥1-§99.0-A2-91!| 8sed




1,

i = mrp bpanh ) opmtm Gpwgfe ol [ ORI MqUIY e e
biE T [58T "o hofltr SERERITDY w Yp WAEN [N TP GOOT MO WSamRs BV}
YT, AL LaT SERm oT fare s ST owp O IR ‘29TY T fro GEYT N[ TP G T3y SO I R
“TEaL * “GHET CHECL 9T “HC ALgw = L4 T 30 2 v oy
BB syl Aty et ) UL I el SN 3 et oAy gy e gn AnlaY L Y ' Eig
Mu.ﬁuu. Lo ﬁﬁﬁﬁaﬂuﬂﬂuﬁﬂuﬁ.ﬁo ﬁuﬂﬁ P a.ﬂm. o el AM”MEE%.M Ll gl anmﬂahuwuuﬂﬂﬂaq_ s
k = T R T 3 WEp TRISD [P BUE O — g
mgmﬂﬂhﬁn\uﬂﬁfgﬁnﬂn%m TG mn.n.u.ﬂ..mu_ﬁnmwm G - 3 =

| SOVFITE S{ AUp CTEHSCNTIR NI BT S]pruontse tacad vy mATY
- #Eaddh QTN (Y B 9P EmE

- S T ¢ - “qprmimy suazpradosd ¥Ep HUITTE P UAW I WOH § TP BRET aXqme
e W] TRy T R ummﬁ”hn I aﬂﬂm.”uuw..&uﬂddﬂo, of E 70w © “wund [ oWs ofEp SuoEusss ¥ odop e 95 9o 75/ T
i ereitpder o3 vmnd 2] iprd VTUEEEIIP @ YEYEU I WIESIED Yhg] OEUTRd 57 "TTT(E ED oweys Ted Wmmetep ® omsaly mm ] i
Tp DT TP SURT SIS HUILIOs S SUENES TOW A OSUI

TEP WIS T IETEY T grred @ ot RIPTRL E[E

oo T Mﬂm%&dgﬁ%uﬁmdﬂgﬂﬁvg%muﬁﬁhm W sqqerEETes X ojeel S[EE TROmEhR T U WoTmA SqqeTes @uEnd Of
GuTiE onfSy (o5 @ QRO SCC T WD I niple pued wp wwp ‘SRoA PR SuspELCs Ip s O S g Sqir Wepey smflar [
—Ras2 THOMVDRURT S TIME WD MR RIeReE eq ne wd-mied BT My T cyEENDS 7t vUomTnserd wpmes o wymy Taf €] 18 vdwm Bp

L T R ot Bmp 2 WEsmE wep MmN TOp QI wuashosp §p sopmesadl o ofmo ypumey RN A [Bb wrmmiE]
wI9ge QTN ST e wwE P T 2 S¥erRg) T S0l & e s3dens @ MRl vl 9 Nemew; WukS sp ez o ued
ot Gtese ur wpmderey wirE Moo Teodss Rfap sunmeaqdds CPTRIRT TEEEY, [nS 19p 9 WToRNieo SpEEp came 8 sypred wifudde p

=
{4 PO pEpT Inf) (= T PR O3YEy O9ERHY QST 95 ST
*EPIOTE B ST3NAMES Tod SRS wyRys vy T B TP 01 3 PROTEEmEIIMD T 2
TOOBLE € BN WLSHED 5P OSI-TIL WENHH 99 O TP () T B
. @ osms [ e eiTemRagr Tne ‘endlfor Tp Teomipice WeQd sop
o5en red oSE EITIIGY GINSEY, gdﬁ?&nﬁﬂﬁﬂuﬂuﬁﬁgmng
DDy CREDSE ol Tep wp sy wnd) mow ewmmmodend e | O
IMUIT 2] YT eresTes muosd Tom rrdns suomssrdiy sup wp HOORE [ | N
T woTspams TP PpRdl 5% ¥ wuedds gnd qucn 1o¥n a@ wegsEm R e [ %
anEmoRnpar oiooped 1f v sopmndnc oL ERQE B WOT B 391 B g
‘amarmoE T FIOHE T Wi MREsIaT ﬂ&nﬂn&ﬂ%ﬁoﬁﬁm%ﬂ -
CTHTEGT SIYENTDT ¢ IE SUE T RAYTIS, TS SUOMEmiEp B TOT B
20 v DRSO ‘atoIsy TP TUSEeENRLp e oemdmee Wy
uﬂm%uﬂwﬂmmﬁmm@ﬂﬂwﬂﬂa&uﬁégﬂﬁ&ﬁﬁﬂ k-
ST, ST TR Q] ooy up ApSRIgTE o WP O B 9UF (B SwUiTEer ;
w70 oo ' susmd 97 owes o up oundfer i md o euseds scamhereal
| ~5TE 3o ‘memiu T 2 R ‘OEpT e DSOS WISHRDE W
ET SDRPET] S oI ST RS IEROENRIT O{FI T A S
“sfns GIITSIA TTE GTEQUCY S GSMONT SIUUL {F VTS T ‘eremadsny
N %ﬂoﬁogﬁgﬁoﬁﬁago
~errE g HTEp Tsmeber T amemard oo owmer, wrmspuxdly® o wamnr]
. - - {7 "pod gEFT ° SEpT W) SRR
“B[Pp STORDTD YIIF S 05 e e opRmAL FopusT F(Gsa0T 5 Qi
ST GNP erTRRTeT TP WINPT Th D o gispumonp onop efutee |
9P Tq T @ voosmd vy, enddo frmq yons Lo g5 amolls Tp SNt woy e |
o ER- Lt d wtn wmdor suomwide w16 50 WORT (o) Ip TRE0 9D
gggﬁﬁ.gﬁaégﬁﬂﬁ.g.ﬁuﬂm

w0, s TOuIT W oowEss P Oan ¢ osetnand 9 T mEenb 8 B
LT T
e @p oEfupes e eropavasdd v, ¢f sasmapsee ofme, @Y ot
Feed ‘Srome | TRl (O B I0TTE £2Y 45D QURURINDS T REORED
rmmreday Bd s oEnb T cfmey ofon] pil T ArRsen § OeH HSERsTio
P omi [ iR Seond. o] ‘Tupene ope Uy ojfestsd asdp offey wn vSsTe I
a1p g0 @ ‘esond S[Ep O] BAS EETUIDKy BOOXOW ¥ PRRIEE ATHMQRY

FT SrEs ‘runpeuind S[m [ ermeTem o Sw opess wnd g ey
Lt ~rETeATRoTns Eerpisd w8 ot el
T TR Hanme GIus tEEd Wn T WS B Wb S oN[ms aYdmE
G adems [P CRUR0 BE) S0 B] BD oncmmrteld, v edNTms st

oarneod epmiep G FpeeTed oo TUrATE TS NOT wd ‘TN ‘T T
- X i et

wTResy 24ap IRl TP YOLRaTs] v T sma gnd Tow e v
.o “6ig] @sole ¢
aunpRIR Tp ewey wos ‘030D TOOE SANT JN[D ‘TENBSTT SUURE, EAbsadT
SITTAL TP PN ReEeel TURESY PP TN P Owy MACTwons TUwe et
AEe SnEed ot ImEa o S dwacet p omgn smdfen oumeg
worr Tnye N8 {npeT onBrd g1) <oy WP PToRTINENy YT
. 1ﬂﬂﬁﬂvﬂﬂwdﬂ§ﬁo?.dﬁnﬁ$ﬁﬁﬂwuﬁﬂndﬁaﬂ el 3
TR S HOURADDS FUCIZENSITNTTG,] T . E

A-455

PRSI ) BIREULA uﬁfw.mm.cﬂb.ﬂm,ﬁmﬂm .ﬁmuﬁqn.
B QITRETIY .Tmmguum anmoilur e oysTme T oprnh exrkop &
ORI b T Auae s or 2ammsed I oramnomesm: T SHOTE] o
“oyEBaTe 200 P COET FEIRY Ted v SREE AR PO T TRT

Case 18-634, Document 50-2,.05/25/2018, 2311705, Page52 of 110

LEE aamamﬁmﬂiﬁmm TG « wFEpST B

TR wriepdsng [P LY - SPERLE i

LLjoorebed [L/fz/Z0psid L-gzwawniog dv1-§99£0-A2-9L!L 956D




A-456

Case 18-634, Document 50-2.05/25/2018, 2311705, Page53 of 110

i Eym LA LT R L T D K L

e pmpEy el Tpompsmer wr Fo el omppenl ool an g stpu
gﬁﬁﬁnﬂgﬁm%uﬁmgﬁu 7] e gopuaad ‘o
Fnuagns 452 veorl ] ‘proaT G HEty WIHES HAISHGETY LT LU W0
p propegs B] woR D D QLly TOY T 3fEsp weosdd wisi E gmy 3
g sovred AT PRSIy 9 SUOEDp YPp oty 12 vaosd Y

(g} Bpiewt 2asismem gy dtpedrit oiais un 2 opapptid”

pastBey wtiar wEIpass T OpHomt BPU sl s S e
L x kgﬁﬁ%g%ﬂ&q%»ﬁmﬂh%ﬁ&g.
PigUti nor SUMSHEAT & ou0msd uom (Wmper i G D Sy
el uf) Srvpes PR Iy SHaTeRCY 1 oFdEiw w3 wud 4
- “(3) ousaponz wp fimud-
G 1 3fF euspmptiss dp suudndug Sl ous P ik ¥] wusi ‘end
e, Spun Sgrmn prp ol wRavmien were TR ¢ ‘opdoad aml epeafr
asmsd fp wonb o ouptp ons @ Ipusjp 2y ‘uoumals opey

. Hm .aﬁmﬁaﬁ&»uuamxiﬂsﬁ.
-t 2]gap Gmpmareos ypaffe 3 1 cueddok oraky s § FHoEAinuly i i
-y aygadiLL (GIFSIES UE GRENTRISR]) wamed 3 e Suomipi #T -

) owmprutss apnfe @p WAL MEp ool b anwwne 4 05
Amﬁ&ﬁgﬁk&uﬁm@,gﬂﬁh%%%ﬁwg.ﬂﬁ
Ty ol op optoB e gy SuGEERNGS ) ammpony 2 sad sefio po wses

i MUl RSmAg. TR ITY AU mp SRqapaLiap:
nﬂgﬁnﬁuhhﬁqﬁﬁghﬂﬂauﬁ?uﬁﬁﬁk%%ﬁuﬂg.

ermguLaEp oA 1 pep e | q&&mmm?ﬁ.nunﬁu I

. . ! MFTDuGS Qnors
DR HEHEEINAE DU I prpmE ool sungtortl @ 20 by ok dr B
~HEOTE  GLETIL .mmq o ﬁhmﬂunﬁ»a&.umw_ Rﬁwﬂrﬂ .m UEH‘.RFMH uﬁ ﬁ«aﬁ..ﬁﬁm.

“EITrY - OF ur WE 0 ompee T WAAT Y S 9D TS -
epma,p FTATRLIINT, - SRR ¥ ORunley — D MOImpEsaty
. LSy +— NI TAr [uey | ons. .
pied SR SUOTEY — TO% 'WE 0¥ E TS~ SOOI

B e e 3

o DIOTEE, [P TAEL W p SpomUTdST TP EA (L TEE R
mag¥, > TATRT ' TOLd] == PR L

IETITARTC], ——
- ﬁﬁgégz1gﬂiﬂmuﬁunﬂn§uﬂuﬁ|u§_ﬂnﬂuﬁﬁ
- SEVERICATITY e RIOETJIVP TRAEEN —— ST o

TOESSOT, 0 TEEANGT,
HPE Y 8L
. {481 ouini® op)
I THS - FHIET IO TIVROTIET

‘(i) Aot speds oxxd P pine emdfve o o pous
moyy oAl vpam opfew owoo apasknd Jp weed 1 owelBos un
PO R P o weEn PN eneraeT s oy =[enh amangyre eusts] 3
e csmaymige [p foiA t ED miod 3 s o] wed ‘orermi omifew fep
TS TP TSP TR WSTERE § T S ardpe 1 =wd T e
- - . . - e d
T[ESL THoeA o STy =iy werd Tp N ‘eSS SToTIataps] By mscom
Dircn Wp oz T V(P YUCIREPT TURE [ FROs[re D TACKIE 4
“RImETCRe TUED Bp THONE COERIETR HSW
FoP whEnT) P Fpsd mp sumied wyw sty W s HERpE
ca0id ¥ TIESLAS T onROT B ‘meedir amm ‘wjored sves UC wmefTReToSIT
° gamnal onm e Ieesen oSl daril vy TOL EZTISEL

i | - v ompwo oms aqpEDs tow oweymes ¢ 4we] WSS wp s od

UE: 9SEL} STeaD ® 9ID05F 1P TIPWENW ‘SUorder fudn Ip Wony ‘umsseg 1F won
@ omemy nad omEan m, oy DopecE ST ONED TE O (SI6RE M

“ouefl QIE] T T002]IR 3550 IR CIMSIT § UOE IE) YOOI B T RImb |

“3 e oxo] e > Tipmed gmes gaaenooo B hEweds
orl e ovcany Egmo g SuEmpd SFmerdde: v avepmred oy
. StmrEnTsap

+ ER[7 MIRLAUIR SGHET RO TP VTR W[ GaomTe wees TS ¥

T ged ‘edo [P wrTREmTE Imomular O O iy @ fomsey pp

w". eI EEP rmmsen TER T AL RITRETRS RRE g

~qares ‘0TI |f QNS OBSRAZ-UN as SR QIR S B NP F L

T e e

Li4o LL8bed /(112720 pall4  [-22 WuBwWnoo(

dV1-G99/0-A2-91:L 858])



Case 18-634, Document 50-2. 05/25/2018, 2311705, Pageb4 of 110
A-457

Case 1:16-cv-07665-LAP Document 23 Filed 03/06/17 Page 1 of 1

) . 165 L. Hirk
H E R R u C K Rass I;arggaI}
Fhone Z92.502, REE1
raw T1EA45,2450
rhirsch@herrick. com

March 6, 2017

V1A ECR

The Honorable Loretta A, Preska
United States District Court
Southern. District of Wew York
500 Pearl Street, Room 12A
New York, New York 10007

Re:  Laurel Zuckerman, As Ancillary Adminisrrarmrix of the esrate of Alice Leflmann v.
The Metropolifan Myseum of Art, 16-civ-07665 (LAP)

Dear Judge Preska:

As counsel for Plaintiff in. the captioned action, we wrile to respecifully apprise this Court of
new authority pertinent to-Defendant’s motion fo dismiss the Complaint (the *Motion™),

[n the Motion, Defendant argues, inter alia, that this action nmst be stayed pending the
adjudication of proceedings recently commenced by Defendant in Surrogate’s Court, or
dismissed without prejudice, becanse “Plaintiff lacks authority to represent the Estate.”

[n its oppaosition o the Motion, Plaintiff — the. Aumllary Administratrix of the esiate of Alice
Leffmann, as duly appointed by the Surrogate’s Cowrt in 2010 — argued, inter aliu, thal as a
miatter of statoiory law, Defendant has no standing to challenge Plaintiff’s. appoiniment just
becanse it is a defendant in a lawsuit brought by the estate.

Recently, in Matter of Stettiner, 2017 NY Slip Op 0168 (1st Dep’t Feb. 14, 2017), the Appellate
Division, First Department reaffirmed its prior holding in Matter of Chabrier, 281 A.D.2d 346
{1st Dep't 2001) — relied on by Plaintiff in her opposition to the motion to* dismiss — that “a
defendant in an action brought by an estate is.not an interested person™ and, accordingly, “does
aot have standing to seek revocation of the letters,”

A copy of this decision, rendered after Plaintiff submitted ber opposition, is annexed-hereto,

_,\Efspecﬂ’ull}' suhmitied;

Enclosure

ce:  All Counsel (via ECF}

HERA{CK, FEIMSTEIN LLP » Two Park Avenite - Mew York, NY 10016 - Phone: 212582100 -+ Fax 212.692,1500
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SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT,

FPeter Tom, J.P.
Rolando T. Acocsta

Richard T. Andrias

Karla Moskowitz

Marcy L. Kahn, JJ.

Index 1705/13A
2364

In re Estate of Oscar Stettiner,
Deceased.

International Art Center,
Fetitioner-Appellant,

—against-
The Estate of Oscar Stettiner, et al.,

Respondents-Respondents.
X

Petitioner appeals from the order of the Surrcogate’s Court, New
York County (Nora S. Anderscn, 5.}, entered
August 10, 2015, which dismissed the petition
to revoke ancillary letters of administration
lssued to respondent George W. Gowen,

Baron Richard Golub, Esgquire, P.C., New York
{Nehemiah 5. Glanc of counsel), for
appellant.

McCarthy Fingar LLP, White Plains {(Phillip C.
Landrigan of counsel), for respondents.
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TOM, J.F.

The genesis of this litigation was in 1933, when, with the
Nazi invasion imminent, decedent Oscar Stettiner, a Jewish art
collector, abruptly fled Paris, leaving his art collection
behind. His art collection was later sold by the Nazis,
including an early twentieth century painting by the Italian
artist Amedeo Modigliani, which Stettiner’s heir seeks to
recover. The issue before this Court is whether petitioner
Tnternational Art Center, S$.A. ({IAC), which purchased the
painting in 1996 for $3.2 million, has standing to challenge the
ancillary letters of administration issued to the heir’s
representative for purposes of commencing litigation to recover
the painting. We hold that petitioner lacks standing, and that,
in any event, the limited ancillary letters were properly issued.

Tn the immediate aftermath of World War II, the United
States and its allies took on the task of locating and returning
the many great works of art systematically looted by the Nazis.
While millions of works were recovered and returned to the
rightful owners, individual Holocaust victims and theilr heirs
have struggled for decades to obtain restitution.

The efforts to recover these treasures have been recently
popularized in movies including 2014's “Monuments Men, ” and

2015's “Woman in Gold,” which chronicled Maria Altmann’s pursuit
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of her family’s paintings looted in Austria, including Gustav
Klimtfs “Portrait of Adele” {19037), of which Altmann won
restitution following litigation that reached the United States
Supreme Court {see Republic of Austria v Altmann, 541 US 677
(20041} .

While this great theft may have taken place more than 70
years ago, a resolution was not possible until a combination of
scholarship and technology allowed for the creation of databases
compiling lists of missing works, and until nations agreed to
international guidelines on art restitution such as those laid
out in the 1998 Washington Principles on Nazi-Confiscated Art.
Even at the tail end of 2016, the United States Congress felt it
necessary to pass additional legislation to aid victims of
Holocaust-era persecution and their heirs to recover works of art
confiscated or misappropriated by the Nazis, and to ensure that
claims to artwork and other property stolen or misappropriated by
the Nazis are not unfairly barred by statutes of limitations but
are resclved in a just and fair manner. This legislation became
law on December 16, 2016 {see Holocaust Expropriated Art Recovery
Act of 2016 {Pub L 114-308, 130 US Stat 1524, amending 22 USC &
1621 et seq.).

The painting at issue is known as “Seated Man With a Cane”

{1918} and iz currently owned by petitioner. It is alleged to
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have been confiscated by the Nazis from decedent, who resided ip
Paris in the 1930s.

Respondents, the Estate of Oscar Stettiner (Estate},
Philippe Maestracci, and George W. Gowen, as Limited Ancilliary
administrater of the Estate of Oscar Stettiner, contend that in
1930 decedent Oscar Stettiner purchased a painting, which he
subsequently loaned to the 1930 Venice Biennale, a world-famous
art exhibition. The painting was listed as number 35 in the
exhibition, and, according to respondents, a label on the back of
the painting by the Venice Biennale establishes it is the same
painting as the one at issue in this case.

In 1939, before the Nazi invasion, decedent fled Paris to
his home in what became the uncccupied zone of France. In 1341,
the Nazis appointed a temporary administrator to sell Jewish
property and turn the proceeds over to the Third Reich. On July
3, 1844, the subject painting was sola by the temporary
administrater to J. Van der Klip.

In 1946, decedent sought the return of his painting in a
French court and received an emergency summons voiding the forced
sale and directing Van der Klip to return the painting toc him.
van der Klip claimed that he did not know the whereabouts of the
painting, having sold it to an unknown American officer in a

café. Respondents contend that the painting was secreted by the
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Van der Klip family for 52 years.

Decedent. died intestate in France on February 25, 194E.
Respondent Philippe Maestracci, a French domiciliary, is
decedent’s only surviving grandson and scole heir.

In 1996, Van der Klip’s only surviving daughter and her
nephew consigned a painting bearing the same title and artist in
ilssue to Christie’s in London, for auction on June 25, 1996. The
catalogue for the auction stated that the painting was listed as
number 16 at the 1930 Venice Biennale. Respondents contend that
the artwork designated number 16 was not listed as belonging to
decedent.

Or June 25, 1996, petitioner TAC, a Panamanian entity,
allegedly formed and contrclled by the family of Hillel (Helly)
Nahmad, owner of Helly Nahmad Gallery, Inc., purchased a painting
for $3.2 million. Nahmad was a New York resident, and the
Gallery, a New York corporation, was located in Manhattan and
abroad. Respondents allege that the painting was the same
painting that was stolen from decedent. In 2008, it was valued
by Scotheby’s at between $18 and %25 million.

The painting was exhibited at the Gallery’s Lendon location
in 1998; at an art museum in Switzerland in 1989; at the Gallery
in New York in 2005; and at the Royal Academy of Arts in London

in 2006, “courtesy of Helly Nahmad.”
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In 2008, IAC consigned the painting to Sotheby’'s for sale
in New York. The catalogue for the sale noted under “provenance”
decedent.’s “possible” prior ownership and stated that the
painting was exhibited as number 3% at the 1930 Venice Biennale.

There were no bids for the painting, and it was returned to
IAC! s storage facility in Switzerland in December 2008, where it
remained until April 2016. Respondents contend that the painting
was transported to Switzerland after Nahmad learned from
Sotheby’s that it had been stolen from decedent and potential
bidders were concerned about title. Tt has been reported that in
April 2016 Swiss authorities confiscated the painting as part of
a criminal investigation intec the ownership of the painting.

Although Maestracci demanded return of the painting from the
Gallery in 2011, he received no response. Accordingly, that same
year he commenced an action against the Gallery in the United
States District Court for the Southern District of New York,
seaking a declaratory judgment and asserting claims for
conversion and replevin of the painting. The federal action was
withdrawn without prejudice on March 27, 2012, possibly due to
Maestracci’s inability at that time to represent the Estate.

On March 7, 2013, respondent George W. Gowen, an attorney
for Maestracci, and a New York resident, petitioned Surrogate’s

Court, New York County, for ancillary letters of administration
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to commence litigation in Supreme Court, New York County, for
return of the painting, which was allegedly under the contrel of
the Gallery, Nahmad, and David Nahmad (agent for the gallery),
New York residents {collectively, Nahmads), and JAC, a foreign
entity transacting business in New York. The petition stated
that there was no perscnal property of decedent in New York, and
stated that the sole purpose of seeking appointment or an
administrator was to commence a legal action by a New York
resident against foreign parties.

To establish jurisdiction pursuant to SCPA 206, Gowen
provided an affidavit from Edward W. Greason, Esg., an associate
at the firm representing Maestracci. Greason recounted the
history of the painting and stated that in order to commence a
proceeding to recover it, appointment of a fiduciary for the
Estate was necessary to act as the proper party in interest,
Because Maestraccl was not an American citizen, he did not
gqualify, so with Maestracci’s consent, Gowen was seeking to act
as administrator of decedent’s ancillary New York estate.

In a second affidavit, Greason stalted that pursuant to SCPA
1063{44}y, a “chose in action” was defined as preoperty, and the
Estate had the right to commence an action in New York to recover
the painting because the Nahmads were New York residents and the

Gallery was a New York corporation. Greason also stated that the
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painting was believed to be in New York in the possession of the
Nahmads.

On June 27, 2013, the Surrogate’s Court, New York County,
issued limited ancillary letters of administration to Gowen.
Thereafter, in 2014, respondents commenced an action in Supreme
Court, New York County, against IAC and the Nahmads.
Jurisdiction over IAC was based on allegations that 1t did
business at the same office in Manhattan as the Gallery,
purposely transacts business in New York, and that it was an
offshore entity used by the Nahmad family as an instrument to
hold their perscnal family inkerests in art, most of which were
located in Switzerland. The complaint requested a declaratory
judgment that Maestracci was the owner of the painting, and
asserted claims for cenversion and replevin.

on March 2, 2015, IAC filed a petition before the
Surrogate’s Court seeking to revoke the limited ancillary letters
of administration issued to Gowen. Initially, IAC alleged that
it had standing to seek the relief because it was a person
“interested” in the Estate as the owner of the painting and a
defendant in the action. The petition also alleged that
resolution of whether the Surrogate’s Court had subject matter
jurisdiction to issue the ancillary letters might moot the

action, and claimed the issuance of the letters was hased on
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material misstatements in that respondents falsely c¢laimed that
the fstate’s sole asset, the painting, was located in New York,
when it was returned to Switzerland in 2008.

In support of the petition, IAC submitted affidavits of
Adelino Semedo, an officer of a storage facility in Switzerland,
who detailed the location of the painting since it was received
at the facility in Switzerland from Christie’s London on March
21, 1987. 1In particular, he stated that the painting was shipped
to Sotheby’s Wew York on September 18, 2008, and returned to the
facility on December 18, 2008, where it remained.

IAC also submitted affidavits of Harco Van Den Qever, and
Julie Kim, International Business Director, and acting Director,
respectively, for the Impressionist and Modern Departments of
Christie’s affiliates gleobally, stating that TAC purchased the
painting at an auction on June 25, 1996. Further, IAC provided
an affidavit of Daisy Edelson, senior vice president and business
director of Sotheby’s Impressicnist and Modern Art Departments in
New York, stating that the painting was consigned for auction by
IAC, not Gallery and was returned to Switzerland on December 4,
2008.

TAC argued that the Surrogate’s Court lacked subject matter
jurisdiction for the issuance of the ancillary letters. IAC also

maintained that factual misrepresentations were made to secure
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the letters in that the painting was not in New York, and was
purchased by IAC, not the Nahmads.

Respondents responded that TAC’'s wrongful refusal to return
the painting was a tortious act amenable to suit in New York
under CPLR 302 and SCPA 210(1) and (2) (a}. They asserted that
SCPA 103{44) and 2103(2) provided that a “chose in acticon” was an
asset of an estate. Moreover, they c¢laimed that IAC lacked
standing as an interested person under SCPA 103(39) because it
was not a beneficiary of the FEstate or a trustee in bankruptcy or
receiver, and that TAC’s interest was in the painting and the
action, not in the Estate. 1In addition, they argued that there
was no other forum with jurisdiction over all parties, and equity
favored a prompt reseolution of the Estate’s claims. They noted
that TAC had avoided discovery and that Maestracci was over 70
years of age and contended that IAC was seeking to prolong the
proceedings. Finally, they claimed they did not make material
misstatements to the court to obtain the letters.

Surrogate’s Court dismissed IAC’s petition, finding that IAC
lacked standing to bring the application to revoke the limited
ancillary letters issued to Gowen. In addition, the court
concluded that the ancillary letters were not obtained by
misrepresentations and that it had jurisdiction over estates of

nondomiciliaries with a claim in New York under SCPA 2103(2). We

10
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now affirm.

In order to seek revocaticon of ancillary letters of
administration based on any of the grounds listed in SCPA 711,
one must be “a co-fiduciary, creditor, person interested, any
person ¢on behalf of an infant or any surety on a bond of a
fiduciary.” While IAC maintains it qualifies as a “person
interested,” that term is defined as “f[alny person entitled or
allegedly entitled to share as beneficiary in the estate or the
trustee in bankruptcy or receiver of such person” {S5CPA 1C3
{39]). However, IAC is neither a beneficiary nor a creditor of
the Estate, and provides no other basis for a conclusion that it
is a “person interested.” Moreover, a defendant in an action
brought by an estate is not an interested person (see Matter of
Chabrier, 281 ADZd 346 [lst Dept 2001}). Accordingly, TAC deoes
not have standing to seek revocation of the letters.

Neverthelesgss, SCPA 719 permits the court to revoke letters
when it becomes aware of facts supporting grounds for revocation.
In this case, IAC alleges that Gaowen obtained his letters by
fraud. In particular, IAC claims that Gowen procured the letters
by falsely claiming that the painting was Jocated in New York
when it was in fact located in Switzerland. This allegation
stems from a statement in one affidavit that indicated a belief

that the painting was in New York. However, the petition for the

il
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letters explicitly stated that the Estate had no property in New
York, other than the right to commence an action. In other words,
the petition did not assert that the painting was in New York,
and there is no reason to believe that this assertion in one
affidavit played a part in the court’s determination to issue the
ancillary letters.

IAC also challenges whether the Surrogate’s Court had
Jurisdiction to entertain this matter. SCPA 206(1) provides that
the Surrogate’s Court has jurisdiction over the estate of any
nondemiciliary decedent who leaves property in the state. The
Surrogate’s Court should decline to exercise jurisdiction only
when the controversy in no way affects the affairs of a decedent
or the administration of the estate (see Matter of Piccone, 57
Ny2d 278, 2BB [19821}.

Significantly, although the authority of the Surrogate’s
Court over a nondomiciliary’s estate in an ancillary proceeding
is generally limited to estate assets within New York {see Matter
of Obregon, 91 NY2d 5%1, 601 [19928]), property includes a “chose
in action,” e.g. a cause of action in New York (see S5CPA
103 [044]7y).

Accordingly, contrary to IAC's contention, SCPA 206(1) does
not require the physical presence of the subject property in New

York at the time the proceeding for ancillary letters was

12
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commenced. It is sufficient that the Estate had a valid “chose
in action” against two New York domiciliaries (the Nahmads), a
New York corporation ({(the Gallery}, and IAC, a foreign entity
alleged to be owned and controlled by New York residents and
doing business in New York.

IAC's reliance on cases where, unlike khe “chose in action”
here, the estate property was not located in New York is
misplaced (see e.g. Leve v Doyle, 6 Ab2d 1033 [lst Dept 1956]1%).
IAC similarly misplaces reliance on Obregon which involved the
estate pursuing claims against parties and trust assets in the
Cayman Islands and not in New York.

Nor is there merit to IAC’s personal jurisdiction claim.
Tnitially, Surrogate’s Court did not require personal
jurisdiction over IAC in order to determine whether or not to
revoke the grant of anciliary letters of administration since ICA
was not a respondent in that proceeding. In any event, a court
may exercise personal Jjurisdiction over any nondomiciliary who,
in person or through an agent, transacts any business within the
state or contracts anywhere to supply goods or services in the
state or commits a tortious act within the state or regularly
does or solicits business or engages in any other persistent
course of conduct (CBPLR 302[a]l{i] and [2]}. The commission of

some single or occasional acts of an agent in a state may be

13
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enough to subject a corporation to specific jurisdiction in that
state with respect to suits relating to that in-state activity
(see International Shoe Co. v Washington, 326 US 310, 318 [1945];
baimler AG v Bauman, ___US_, _ 134 sct 746, 754 [2014}; see
also LaMarca v Pak-Mor Mfg. Co., 95 WY2d 210, 214-216 (2000} ).

In this case, personal jurisdiction was acquired based on
IAC's admitted agreement with Sotheby’s to act as its agent to
sell the painting in New York in 2008. Further, perscnal
jurisdiction over TAC may be based on respondents’ allegations
that TAC transacted business in MNew York through the Nahmads at
the Gallery’s office in Manhattan.

Respondents’ motion to enlarge the record {(M-5552} is
denied.

Accordingly, the order of the Surrogate’s Court, New York
County (Nora 5. Anderson, 5.}, entered August 10, 2015, which

dismissed the petition to revoke limited ancillary letters of

14
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administration issued to respondent George W. Gowen, should be
affirmed, without costs.
All concur.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: FEBRUARY 14, 2017

L —

CLERK

15



Case 18-634, Document 50-2 05{25/20118, 2311705, Page70 of 110
A473

Case 1:16-cv-07665-LAP Document 24 Filed 03/17/17 Page 1 0f 2

WILMERHALE

March 17, 2017 David W. Bowker

+1 202 669 6558 {t)
VIA ECF +1 202 563 6383 {f)

The Honorable Lotctta A. Preska david bowke@uimerhata com
United Staies Disfrict Court

Southern Disfrict of New York

500 Pearl Strect, Suite I2A

New York, New York 10007

Re:  Laurel Zuckerman, As Ancillary Adminisiratix Of The Estate Of Alice Leffmann v.
The Metropolitan Museum of Art, 16-civ-07665 (LAP)

Dear Judge Preska:

As counsel for Defendant, the Metropolitan Museum of Art, T write in response to
Plaintiff’s March 6, 2017 letter, and the new authority she attached to that lctter, which she
claims bears on the Museum’s standing in Surrogate’s Court to challenge Plainti(’s appointment
to represent the Estate. See ECF No. 23.

The new autharity cited by Plaintiff does not help her case in this Court. As the Museum
has explained, it is Plaintiff who facks standing and capacity to bring #his lawsuit on behalf of the
Estate. Her letters of appointment supply the sole basis for her purported standing in this
lawsuit, and those letters are patently defective. Because the Museum has filed a petition fu
Surrogatc’s Court identifying those defects and requesting that the letters be revoked, this
litigatiou should be halted—by a dismissal without prejudice or a stay—pending adj udication of
the Musewin’s petition in Surrogate’s Court. See ECF No. 12 at 7-9; ECF No. 21 at 2-3.

Moreover, whether the Museum has standing in Surrogate’s Court to challenge Plaintiff’s
aneillary letters is undoubtedly a question fot the Surrogate’s Court to decide and, in any case, is
beside the point. The authority Plaiutiff’s letter cites, In re Estate of Steitiner, 46 N.Y.5.3d 608
{App. Div. 2017), supports the Museum’s argument that—rcgardless of any standing analysis—
“SCPA 719 permits the [Surrogate’s] court to revoke Ietters when it becomes aware of facts
supporting grounds for revocation.” 46 N.Y.8. 3d at 614 (ECF No. 23-1 at 11). Here, in contrast
to Stettiner, the facts plainly require revocation. As discussed in the Museum’s submissions in
this Court, and further detailed in tbe Museum’s Surrogate’s Court petition, Plaintiff’s letters
should be revoked because sbe never fifed a writteu renunciation by the executor, never obtained
written consent from the community of heirs or the beneficiaries of the Estatc, never provided
the required citation fo the Public Administrator, and did not issue citation fo six necessary
parties. See ECF No. 12 at 7-9; ECF No. 13-1 (Museum’s Surrogate’s Court petition}; ECF No.
21 at 2-3. Under these circumstances, the Surrogate’s Court is plainly empowered fo revoke
Plaintiffs letters.

Wilmer Cutler Picketing Hale and Dorr vir, 1875 Peansybvania Avenue N'W, Washingron, DC 20006

Baijing Berlin Baston Brussals Derwver Framicfurt Landon Los Angeles Newe Yark Palo At Whashingtor:
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March 17, 2017

Page 2

The Museum would have addressed the Stetfiner case in its Reply brief, but Plaintifl’
waited to send her letter until after that brief was filed. Thank you for your Honor’s
consideration of thesc points in rebuttal.

In addition, T writc to bring fo the Court’s attention another recent development related to
the petition the Museum filed im Surrogate’s Court: [n response to the Museum’s petition, on
March 13 the Surrogate’s Court tssued a Citation ordering PlaintiT to show cause by May 23,

2017 why the Surrogate’s Court should not vacate the decree that issued ancillary letters of
administration to Plaintiff. The Citation is attached here as Exhibit 1.

Sincerely,

/s/ David W, Bowker
David W. Bowker

ce: All Counsel (via ECI?)

ActiveUS 161405095
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File No. 2010-2964 /'4

SURROGATE'S COURT - COUNTY OF NEW YORK
CITATION

THE PEOPLE OF THE STATE OF NEW YORK
By the Grace of God Free and Independent

To:  Laurel Zuckerman
Nicholas John Day
Dahlia Damas, Public Administrator of New York County
The New York Attomey General

A Petition having been duly filed by The Metropotitan Museum of Art, whose address is
1000 Filth Avenue, New York, New York, 10028,
YOU ARE HEREBY CITED TO SHOW CAUSE belore the Surrogate’s Court,
County of New York at 31 Chambers Street, New York, New York, 10007, on the 2378 day of

M & Y 204, at w;9p 0*clock in the fore noon of that day, why the Court shoutd

not grant a Decree:
(A} Vacating this Court’s Decree dated October 18, 2010, which issued ancillary letters of
administration c.t.a. to Laure! Zuckerman and admitied Alice Leffmann®s Last Will
and Teslamient to ancillary probate: and

(B) Granting such other and further relicf as the Court deemis just, proper, and eguitable.

Ialed, Anested and Sealed, Hon, Ma M Surrogate
Monch 13 2047 Iane. Sanabris

Clerk of the Coutt

Nome of Attormeys: Joseph T. La Ferlila, Esq. Fareell Fritz, P.C. Telephone Number: (516) 227-0714

Address of Arlorneys: 1320 RXR Plaza, Uniondole, New York 11556-1320

§{Note: Thls chation is served upon v : required to bppeacy however, it you Tait fo sppear 2 will
be assumed yoet do ot object 1o tlic relief requested: You have a right to kave an stifraey appesr for you,|

PROUF OF SERVICE MUST BE FILED
TWO DAYS PRIOR TOTHE AETLRAN DATE

Coun Rute 207.7 {6}

1680402331
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Ross L. Hirsch

H E R R l C K Fhona: 212.5‘;;23?;

Fax: 2%2.5463330
rhirschi@herrick.com

March 20, 2017

VIA ECF

The Honorable Loretta A, Preska
United States District Court
Southern Mstrict of New York
500 Pearl Street, Room 12A
New York, New York 10007

Re:  Laurel Zuckerman, As Ancillary Administratrix of the estate of Alice Leffmann v.
The Metropolitan Museum of Art, 16-¢iv-07665 (LAP)

Dear Judge Preska:

As counsel for Plaintiff, we write in response to Defendant’s letter, dated March 17, 2017, We
sce no need 1o substantively respond to Defendant’s letter. However, we write to address one
precedural issue,

Defendant’s letter notified this Court that the Surrogate’s Court issued the “Citation” on
Defendant’s application to vacate Plaintiff's appointment as ancillary administratrix of the estate
of Alice Leffmann. We write to further advise this Court that Plaintiff intends to move in
Surrogate’s Court to disiniss Defendant’s application, with an expected return date of May 23,
2017. If requested by this Court, we will supply Your Honor with a copy of the motion when
filed.

Respectfully submiticd,

Ross L. Hirsch
Enclosure

ce:  All Counsel (via ECF)

HERRICK, FEINSTEIN LLP « Two Park Avanus « New York, NY 16018 « Phone: 212.592.1400 » Fax: 212 592.1500
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Rass L. Hirsch

HERRICK Frone: 212,598 5061

Fax: 212.545.2330
rhirsch@hemick.com

May 25, 2017

YIA ECF

The Honorable Loreita A, Preska
United States District Court
Southern District of New York
500 Pear} Street, Room 124
New York, New York 10007

Re:  Lawrel Zuckerman, As Ancillary Administratrix of the estate of Alice Leffmarmn. v.
The Metropolitan Museum of Art, 16-civ-07663 (LADP)

Dear Judge Preska:

As counsel for Plainfiff, we write to respectfully apprise the Court of a material development
impacting Defendant’s motion to dismiss the Complaint (the “Motion™).

In the Motion, Defendant argues, inter alfia, that this action must be stayed, or disinissed without
prejudice, pending the adjudication of a petition filed by Defendant in Surrogate’s Court to
vacate the decree appointing Ms. Zuckerman as ancillary administratrix of the estate of Alice
Leffimann.

Thereafter, Plaintiff moved in Surrogate’s Court fo dismiss Defendant’s petition, At a hearing
held in open court on May 23, 2017, the Surrogate’s Cowrt ruled from the bench, granting
Plaintiff's motion and dismissing Defendant’s petition. The Snrrogate’s Coutt found, infer alia,
that Defendant had no standing to file the petition and that Defendant did not raise any prounds
for the Court to, swa sponte, vacate the appointment of Mg, Zuckerman.

Accordingly, the corresponding portion of Defendant’s Motion in this Court is now moot and
need not be addressed by this Court. We will provide the Court with the Surrogate Court’s short-
form order when it is issued.

Respectfully submitted,

S

1.

Ross L. Hirsch

HERRICK, FEINSTEIN LLP » Two Park Avenue « New York, NY 10016 » Phone; 212.592.1400 « Fax: 212.582.1500
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HERRICK

May 25, 2017
Page 2

ce: All Counsel {via ECI")
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Rass L. Hirsch

H E R R ! C K Fhane: 212.52;2359;

Faw: 2125452330
rhisch@herrick.com

June 12, 2017

VIA ECE

The Honorable Loretta A, Preska
United States District Court
Southern District of New York
500 Pearl Street, Room 12A
New York, New Yark 10007

Re:  Laurel Zuckerman, As Aneillary Administratrix of the estate of Alice Leffmann v.
The Metropolitan Museum of Art, 16-civ-07665 (LA}

Dear Judge Preska:

As counsel for Plaintiff, we hereby enclose the Decision from the Surrogate’s Court, as
referenced in our May 25™ letter to the Court.

Respectfully submitted,

Ross L. Hirsch

Encl.

CC: All Counset (via ECF)

HERRICK, FEINSTEIN LLP « Two Park Avenue « New York, NY 10018 » Phone: 212.582.1400 « Fax: 212 582 1500
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SURROGATE'S COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK Flzvr York County Surron1i's Goat

T e dANE :5:_29._‘7

Petition of the Metropolitan Museum of Art to Vecate the
Decree, dated October 18, 2010, Granting Ancillary Letters
of Administration a.t.a. in the Estate of

ALICE LEFFMANN,
DECISION
Deceased. ' File No.: 2010-2964/A
X
MELLA,S,;:

The following papers were considered in deciding a motion to dismiss this petition:
Papers Numbered

Notice of Motion to Dismiss, Affidavit of Gery B. Freidman, Esq., in Support,
with Exhibits 1 ~ 8, Affirmation of Gian Paolo Romano, Affirmation
of Marc-Andre Renold, with Exhibit A, and Memorandum of Law in
Support of Motion to Dismiss.. " " . 1,2,3,4,5

Affirmation of John J, Barnosky, Esq., in Opposition 1o Motion to Dismiss,
.with Exhibits A and B, and Affirmation of Alexander Jolles........ccevusnnes veers0, 7

Affirmation of Benjamin A. Friedman, Reply Affirmation of Foreign Law of
Professor Gian Panlo Romano, Reply Memorandum of Law in further
Support of Motion to Dismiss 3,9, 10

1n this proceeding, the Metrgpolitan Museum of Art (“the Met") seeks fo vacate the
decree of this court dated October 18, 2010, which admitted decedent’s foreign will to probate
and issued ancillary letters of administration c.t.a. to respondent Laurel Zuckerman, May 23,
2017, was the return date of Respondent’s motion to dismiss the Met’s petition. After hearing
extensive oral arguments, the court granted the motion and dismissed the petition for the reasons

that follow.
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As a threshold matter, the Met, in its capacity as the defendant in a lawsuit commenged in
federal court by Zuckerman, as ancillary administrator c.t.a. of this estate, has no standing to
petition to vacate this court's decree (CPLR 5015(a]) or to revoke the letters issued by this court
(SCPA 711; Matrer of Chabrier, 281 AD2d 346 [1st Dept 2001]; Matter of Menis, 137 AD2d
662 [2d Dept 1988]).

In addition, there is no basis for the court to vacate this decree sua sponte, First ~ and
setting aside the fact that this court lacks authority to vacate a decree sua sponte pursuant to
CPLR 5015 — the pelition does not bring any fact to the attention of the court that would provide
grounds for revocation of Zuckerman's letters under SCPA 711 (see SCPA 719{10]). Contrary to
the Met's argument, the petitioner in the ancillary probate proceeding did not misrepresent any
material fact upon which the court relied in issuing its decree,

Second, a reasonabie reading of the ancillary probate application in this case leads to the
conclusion that the Surrogate exercised her discretion to determine the parties who were cited
with process pursuant to SCPA 1609(2) (see also SCPA 1419). UBS, the party that hed priority
for the issuance of ancillary letters under SCPA 1604(1)(b), was cited and did not appear in
response to the citation or otherwise object to the relief requested in it. Because no party was
“aoting” in 2010 in Switzerland to administer the assets of this decedent, who hed died in 1966,
the court could not have appointed — or required the service of process on — any party pursuant to
SCPA 1604{1)(c). The court, therefore, properly relied on SCPA 1604(1)(d) and 1604(2) and
issued letters of ancillary administration c.t.a., pursuant to SCPA 1418, to Zuckerman, an eligible
person who bad been designated by Nicholas Day, a party who was entitled to so designate

(SCPA 160412], 1418{13[b]).
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® |

On the application before this court at this time, the court declines to disturb the decree.

This decision, together with the transcript of the May 23, 2017 proceedings, constitutes

the order of the court,
Clerk to notify.

Dated: June 5 , 2017

for

3-

sURRgGATE
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Ross L. Hirsch

H E R R I C K Phone: 2‘12.5‘;3.“5‘258{

Fax; 212.545.2330
rhirsch@herrick.com

June 16, 2017

VYIA ECF

The Honorable Loretta A. Preska
United States District Court
Southern District of New York
500 Pearl Street, Room 12A
New York, New York 10007

Re:  Laurel Zuckerman, As Ancillary Administratrix of the estate of Alice Leffmann v.
The Metropolitan Museum of Art, 16-civ-07665 (LAP)

Dear Judge Preska:

As counsel for Plaintiff, we write in response to Defendant’s letter, dated June 16, 2017, We
oppose Defendant’s further attempt to “stay or suspend” this action pending its yet-to-be-filed re-
argumnent motion in Surrogate’s Court and/or appeal to the Appellate Division.

In Defendant’s motion to dismiss the Complaint (the “Motion™), Defendant argued, imfer alia,
that this action must be stayed, or dismissed without prejudice, pending the adjudieation of a
petition filed by Defendant in Surrogate’s Court to vacate the deeree appointing Ms, Zuckennan
as ancillary administratrix of the estate of Alice Leffinann.

As we have informed the Court in our prior correspondence, the Surrogate’s Court Ags now fully
adiudicated Defendant’s petition. After briefing and argument, Surrogate Mella dismissed
Defendant’s petition, finding, inter alia, that Defendant had no standing to file the petition and,
regardless, that Defendant did not raise any grounds for the Court to vacate the appointment of
Ms. Zuckerman. That is, in 2010, the Surrogate’s Court appointed Ms, Zuckerman as the
ancillary administrator of the estate of Alice Leffmann, and now, in 2017, the Surrogate’s Court
has reaffirmed that this appointmient was validly made and that Ms. Zuckerman has authority to
represent the estate in the proceedings before this Court. Contrary to Defendant’s “concern,”
Plaintiff is the duly-authorized representative of the estate of Alice Leffmann.

Accordingly, that portion of Defendant’s Motion in this Court is now moot. Nevertheless,
Defendant persists with its demand that this action be put on hold indefinitely while it rehashes
meritless positions already rejected by Surrogate Mclia,

What makes this request so specious is that Defendant admifs (as it must) that it had no standing
in Surrogate’s Court to move to vacate Ms. Zuckerman’s appointment,” Now, Defendant

¥ Atoral argument, Defendant’s comsel conceded: “under 719 we do not have direct standing to seek removal L . . .7
The wranscript from this argument s attached, so the Courl can see that Defendant had ample epportunity to present
its arguments and that Surrogate Melia’s rejection of the petition was carefully reasoned.

HERRICK, FEINSTEIN LLP . Two Park Avenue « New York, NY 10016 « Phone: 212.592. 1400 « Fax: 212 592, 1500
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HERRICK

June 16, 2017
Page 2

threatens to go to the Appellate Division ~— where i, again, will have no standing --- to argue
that the Surrogate’s Court failed to exercise its discretion to, sua sponte, vacate an appointment
made nearly seven years ago to which none of the interested parties has ever obiected, despite
notice. Defendant’s abusive tactics are part of its litigation strategy to cause delay, to avoid
resolution on the merits, and to escalate Plaintiffs litigation costs,

Plaintiff respectfully asks this Court to deny Defendant’s request for a “stay” or “sugpension.”

Respectfully subinitted,

Ross .. Hirsch

Encl.

cc: Al Counsel (via ECF)
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BEFORE:

APPEARANCES:

SURROGATE’S COURT CF THE 3TATE OF HEW YORK
COUNTY OF NEW YCRK

—————————————————————————————————————————— X File # 2010-2964A
In the Matter of the Estate of
Start
ALICE LEFFMANH, 10:19:25 a.m.
Deceased, End
—————————————————————————————————————————— X 10:50:07 a.m.

May 23, 2017

31l Chambers St.
New York, NY 10007

HONORARBLE RITA MELLA
Surrogate Judge

JOHN J. BARNCSKY, ESQ.

JOSEPH T. LA FERLITA, ESQ.

Attorneys for the Metropeolitan Museum of Ark
Farrell Fritz, P.C.

400 RXR Plaza

Uniondale, New York 11556

(516} 227-0700

GARY B. FRIEDMAN, ESQ.

JEFFERY H. SHEETZ, ESQ.
Attorneys for Laurel Zuckerman
Greenfield Stein & Senior LLP
600 Third Avenue, 1l1lth Floor
New York, New York 10016

(212) 818-9600

RO3S L. HIRSCH, ESQ.

Attorney for Laurel Zuckerman
Herrick Feinstein LLP

Two Park Avenue

New York, New York 10016
{212) 592-5%961

AA Express Transcripts

195 Willoughby Ave, Suite 1514, Brookiyn, New York 11205

(888) 456-9716 + (888) 677-6131 fax
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APPEARANCES :

STEVEN RCY FINKELSTEIN, ESQ.

Attorney for N.,¥Y. County Public Administrator
Finkelstein & Virga P.C.

90 Broad Street, Suite 1700

New York, New York 10004-2286

{212} 363-2300

L1SA MARY BARBIERI, ESQ.

Attorney General State of New York
120 Broadway

New York, New York 10271-QQ02
{212) 416-B396

AA Express Transcripts
(888) 456-9716 # (B8B) 677-6131 fax
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Estate of Alice Leffmann - 5/23/17 3

COURT CLERK: Applications 5 and 8, Alice
Leffman.

MR, FRIEDMAN: Good morning, Your Honor, Gary
Friedman and Jeffery Sheetz, Greenfield Stein & Senior, co-
counsel for Laurel Zuckerman, as Ancillary Administrator.
And my co-counsel, Ross Hirsch, from Herrick Feinstein LLP.

MR, BARNOSKY: John J. Barnosky, Farrell Fritz,
pP.C., Attorney for the Metropolitan Museum of Art. And my
colleague, Joseph La Ferlita.

MR. FINKELSTEIN: Good morning, Your Honor,
Steven Finkelstein, counsel to the Public Administrator,
County of New York.

MS. BARBIERI: Lisa Barbieri, Attorney General,
State of New York. Goed morning, Your Honor.

THE COURT: Good morning. Before 1 say anything,
I should tell you that I know that I'm going to soﬁnd like
T'm sucking up to you, but T think these papers are just so
well-written and I very much enjoyed reading them. In the
way that you can enjoy reading legal papers of course,

{Laughter.}

MR, BARNOSKY: Thank you, Your Honor.

MR. FRIEDMAN: Thank you.

THE COURT: But thank you. And this applies to
papers for both sides. Including yours, Ms. Barbieri, who
didn't file any papers.

AA Express Transcripts
(888) 456-9716 * (888) 677-6131 fax
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MS. BRRBIERI: FEasy to read, Your Honor,

{Laughter.)

THE COURT: Okay. So, Mr. Barnosky, you
represent the Petitioner here. 1It's an interesting
application. I'm assuming that you do not dispute that the
museum, the Metropolitan Museum, does not have any standing
to make this application to vacate a decree?

MR, BARNOSKY: Not exactly, Your Honor. We
believe that under 719 we do not have direct standing to
seek removal, but we obviously have, we helieve under
719.10, the ability to bring it to the Court's attenticn,
and there is case law that supports that. But in addition,
we didn't seek removal directly, we proceeded to seek a
vacatur of the decree itself for lack of personal
jurisdiction over all necessary parties. An ancillary
effect of that, of course, is that the .appointment of the
fiduciary would be negated, but we're not seeking directly
removal.

THE COURT: Well, it's good that you say that,
pecause I mean immediately I noticed that you didn't
actually style it as a petition to revoke the letters that
had been issued to Ms. Zuckerman. You actually styled it
as a petition to vacate a decree.

MR. BARNOSKY: Correct.

THE COURT: So, petitions to vacate decrees are

AA Express Transcripts
(888) 456-9716 + (888) 677-6131 fax
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governed by CPLR 5015, correct? BAnd so, I think you would
agree with me that under 5015, only an interested party who
has been affected by the decree can actually move to vacate
the decree. And the Metropolitan Museum in no way can
claim to have been affected by that decree, other than the
fact that they were sued by the Ancillary Administrator.
So, in essence what you*re deing, Mr. Barnosky; is you're
asking me to vacate this decree sua sponte.

MR. BARNOSKY: Correct.

THE CCURT: Based on information that you have
provided to me concerning what you believe is a lack
jurisdiction over necessary parties at the time the decree
was issued, correct?

MR, BARNOSKY: Correct, Your Honor.

THE CCURT: Okay. Mr. Friedman, you would agree
that 5015 is the governing provision here?

MR. FRIEDMAN: Yes, Your Honor. And we think
that if the Court were even to consider the arguments
advanced by the Met, you would be opening the flood gates
to a collateral attack to the issuance of letters in every
case, every wrongful death action brought in the State of
New York, every case where an estate is a Plaintiff. Then
the defendant, the tort defendant, the commercial defendant
in the other action would come to this Court, would
litigate the issue of whether or not there was some

AA Express Transcripts
(888) 456-971F » (888) 677-6131 fax
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irregularity, some defect in the appointment process. I
mean it could lead to in a probate proceeding, because of
the Court's duty under 1418 to be satisfied as to the
validity of the will, to allow a complete strangex to come
in and try and argue that the will is not valid.

THE COURT: And by the way, Ms. Barbieri, are you
going to take a positon on this application?

M3. BARBIERI: The office is not taking a
position, but I just have to say that they're not arguing
to invalidate the will; they're arguing to reopen the
probate.

THE COURT: Correct. So, Mr. Barnosky, is it
safe to say that if this decree admitted a foreign will to
probate, but did not issue letters to Ms. Zukerman, that
you wouldn't be here today?

MR. BARNOSKY: Well, it's that part of the
process that was not complied with, because the people who
had priority were not given notice. 3o, I think if the
decree, even if it admits the will to probate, is not done
in a way that joins all proper parties, the decree ltself
is to be set aside. Whether it admits the will to procbate,
or it appoints the fiduciary. I mean a bad decree is a bad
decree.

THE COURT: Correct. But you wouldn't be here,
right? Because it wouldn't affect the Met in any way. if

AA Express Transcripts
(888) 456-9716 » (888) 6§77-6131 fax
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this decree did not issue any letters --

MR. BABRNOSKY: Well, then nobody would be suing
us.

THE COURT: BExactly. So, the point that I'm
trying to make is that in essence what this is, is an
application teo revoke the letters that are issued to Ms.
Zuckerman, correct?

MR. BARNOSKY: Essentially, that's correct.

THE COURT: Correct. Hecause in reality, the
decree, the ancillary decree by itself is that the issuance
of letters does not affect in any way your client.

Correct?

MR. BARNOSKY: That's correct.

THE COURT: So, we get to the point where we then
have to look at 711 and 719 of the SCPA in order to look at
who can actually bring a petition, who has standing to
bring a petition to revoke letters that were issued by this
Court. BAnd I think that it's clear that a party that has
been zued by a person to whom letters were issued by this
Court is not one of the parties listed under 711 as having
standing to bring this petition.

So, again, what you're hoping for is thét by
bringing these issues to my attention, you would convince
me to, on my own, vacate this decree. &nd will that open
the flood gates as Mr. Friedman just said?
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MR. BARNOSKY: Well, there's statutory authority
for it, so, it isn’t a gquestion of the policy of flood
gates or not. 719.10 says that anyone can bring to the
attention of the Court misrepresentations that were made in

the petition. In the Matter of Stettner, the appellate

division, while they did and affirmed as to the lack of
standing, they said ah, but of course, you do have the
right to bring it to the attention of the court. And even
though they spend a half a page on standing, they spend
eight pages in their decision doing the analysis of whether
there was proper jurisdiction. BAnd they concluded in this
case, there were no material representations in that case.

In the Matter of Young, which was coincidentally

our case, Judge McCarty did grant it. We didn't have
standing, our client, but they brought it to the attention
of the court, and Judge McCarty said you're abksolutely
right, and sua sponte vacated the decree. And that's our
position here, that the Court has & duty to make sure that
a good decree is -~ and remember, we're going to be at risk
to any -- if there are people here who are unbound because
there wasn't good service, six people, who were not cited,
and their heirs and fiduciaries, we could make a deal with
them, the federal court could decide whatever it decides,
but we would still be at risk, whichever way it goes, to
those people who were not properly cited.
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THE CQURT: Mr, Barnosky, if you believe that
they were necessary parties, why didn't you cite UBS and
all of thegse people that were cited and the ones that were
not cited in your petition to vacate a decree that would
directly affect them?

| 'MR. BARNOSKY: Because it's the Petitioner's job
to do that.

THE COURT: No, you are the Petitioner.

MR. BARNOSKY: No, it’= a petition in the
other —-

THE COURT: In your petition, if you believe that
there were necessary parties for the issuance of the
decree, the necessary parties were vacated in that decree.
Especially, UBS who most definitely was named executor on
the will that was admitted to probate, or actually, that
was read and accepted by the authorities in Switzerland.
%0, again, you believe that there were necessary parties
here, so why not cite them here then in your pekikion?

MR, BARNWNOSKY: We thought the appropriate relief
was to ask the Court to go order, if you will, the decree
vacated, and they have to do it over. If it was defective
because of their fault and what they didn't do, very
frankly, it's not our job to correct it. And 719 doesn’t
require that.

THE COURT: Again, this is not an application
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pursuant to 719, We just agreed that this is a petition to
vacate a decree, which has to be governed by 53015 of the
CPLR. And anybody who would be affected by the vacatur of
the decree should be again cited or given nctice.

Let's say that I agree with you, and I look at
719, and then I had to go back to 711 to see what are the
grounds. The grounds for revocation of letters. S0, what
are the grounds here, Mr. Barnosky?

MR. BARNOSKY: Well, the original probate
petition, as we pointed out in our papers, listed these siz
heirs as people who had to be cited, and then they filed an
amended petition and took them out. They averred that they
were necessary parties, but then they moved them from the
non~citation portion of the probate petition to the notice
of probate portion. We think that was wrong, and they
didn't have the right to do that. The statute says things
could be dispensed with by order of the court, but there
was no order of the court. They didn't even apply for it.
They didn't ask that there be a dispensation. They didn't
do any due diligence to speak of. There was no guardian ad
litem. BAnd as we pointed out, we found one of these people
in five minutes. BAnd they said under cath that they
couldn't find any information on any of these people. 3o,
that's what they should have done.

THE COURT: Mr. Friedman?
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MR. FRIEDMAN: Your Honor, the standard is a
false suggestion of a material fact. &s the Ben Friedman
affirmation makes clear, those six persons were initially
listed on the ciltation: they are listed in the papers that
were filed in this Court. They were moved at the direction
of someone in the probate department in 2010. 8o, there's
clearly no false suggestion of material fact. The issue of
due diligence, the ancilllary probate statute does not
require a filing of an affidavit of due diligence. And
obviously in 2017, your ability to conduct internet
research is a lot different than it was in 2010. And the
fact that the Met was able to locate someone in 2017, while
Ms. Zuckerman and her counsel were unable to locate in 2010
doesn't prove anything.

Bnd we haven't been put tec the test or required
to submit an affidavit explaining the laborious efforts
that Ms. 2Zuckerman made to try and find all the people that
may have an interest in the Alice Leffman estate. As Your
Honer can see from the probate filing, an enormous amount
of work had to be done to list all of the people that were
listed both in the persons who are required to be cited,
those who are merely required to get notice of probate, and
those people did get notice of probate.

So, the bottom line is here, Your Honor, six and
a half years have gone by since 2010, and no one with any

AA Express Transcripts
(888) 456-9716 + (BB8) 677-6131 fax




Case 18-634, Document 50-2,.05/25/2018, 2311705, Page94 of 110

A-497

Case 1:16-cv-07665-LAP Document 29-1  Filed 06/16/17 Page 12 of 22

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Estate of Alice Leffmann - 5/23/17 12
interest in the Alice Leffmann estate has come forward to
challenge Laurel Zuckerman's right to serve. And under the

court of appeals® decision in Matter of Campbell, once

letters issue, unless someone with a superior right to
letters comes along, those letters remain in effect.

THE COURT: Unless there is a ground to —-

MR. FRIEDMAN: To remove.

THE COQURT: -- revoke those letters under 711,
correct?

MR. FRIEDMAN: Absolutely. Of course. Of
course.

THE COURT: Correct. And Mr. Finkelstein, for
the Public Administrator, are you going to take a position
on this application?

MR. FINKELSTEIM: No, Your Honor. To the extent
that the Public Administrator was not cited, we would stand
and accept the jurisdiction of the Court, we would submit
te the jurisdiction of the Ccourt, but we see no reason to
append the letters as they presently are.

THE COURT: So, one big issue here is whether
there was a false suggestion of a material fact, because I
believe that's the only ground on which Petitioner is
relying here, out of the grounds listed in 711 of the SCPA.
And Mr. Barnosky just mentioned listing people originally
under question five, and then moving them to question six,
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and not providing information about these pecple under
oath. BAbout six of them under oath. 5o, was it false what
they said? Was it false, or did the Court look at this
back then in 2010? BAnd ask you know, I was not here. This
is not my decree. Did the Court look at it? TLooked at the
application, and it made an evaluation of juriadiction, and
then proceeded to issue the decree. Isn't that a more
likely scenario here since the probate department and
chambers do look at these applications, and they make an
evaluation and determination as to whether jurisdiction has
been completed to the satisfaction of the Court? Isn't.the
Court then sort of an intervening factor here, an
intervening cause that would make these representations not
false?

MR. BARNOSKY: Well, Your Honor, we don't know
what happened then. Even if we take what they say as true,
the statute says that any dispensation has to be by order
of the court. I think the word "order™ is pretty clear
that it means an order of the court. I don't think a
probate clerk saying move this from S5A to 6 is an order of
the court. And so, I don't think they complied with the
statute.

But aside from those six pecple, I think one of
the more important things here is that the Petitioner
represented that he was a representative of the community
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of heirs., I think you probably read the papers that
Switzerland has this procedure where there's something
called the community of heirs. That all the heirs act
jointly, and their expert conceded this, unless one of them
steps forward in the Swiss court and says hey, I want to be
the representative of the heirs.

Their expert, who has now done a bit of a flip-
flop in his second opinion, but in his first opinion, their
expert and ours both agreed that under Swiss law, the
community of heirs must act jointly unless they go through
this procedure of one of them seeking to be the
representative. And the Petitioner here represented to
this Court and in the papers that he was a representative
of the community of heirs, And he wasn't, He didn’'t go
through procedure; he didn't get consent; he didn't get
renunciations from all the members., And both of the
experts said that the community of heirs must act jointly.

THE COURT: What makes you think that this
person, the Petitioner, Mr. Day, Mr. Day is the name of the
Petitioner in the ancillary application; what makes you
think that he actually represented to the court that he was
a representative of the community of heirs?

MR. BARNOSKY: Because that's what would give him
standing. Under the statute, under 1604, he has standing
by virtue of being one of the pecple who was a residuary

AA Express Transcripts
{888) 456-9716 + (888) 677-6131 fax




Case 18-634, Document 50-2,.05/25{2018, 2311705, Page97 of 1 10

A-500

Case 1:16-cv-07665-LAP  Document 29-1 Filed 06/16/17 Page 15 of 22

10

11

i2

13

14

15

16

17

1B

19

20

21

22

23

24

25

Estate of Alice Leffmann = 5/23/17 15

beneficiary. &And then the statute says, you've got to go
in the order. You only get to do a designation if all the
people above said we don't want to serve. and he didn't
gerve them; he certainly didn't get their consent; and so,
ne lacked the standing to file a designation because two
only kicks in under 1604 if you've blown through all the
orders in one.

THE COURT: How about in 1604, subdiviaion D?

MR. BARNOSKY: For sure. Because 'D' sends you
over to 1418, which has its own order of priorities. And
in there it's even more clear the interest there. It has
specific language about heirs or their fiduciaries. So,
1418 actually adds a level of person who has to be cited in
the proceeding.

THE COURT: Actually, 1418 refers to the people
who apply already. 1418 is not the statute that actually
talks about the process or the procedure to cite people in
an Administration CTA application., That statute is 1419
actually. 1 cannot believe that T know all of these
statutes.

{Laughter.}

MR, BARNOSKY: I'm impressed., I didn't know
until recently.

THE COURT: What is this about? I should have
better things to do with my memory and my time. T do agree
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of course that 1604 is where we start. And that under
subdivision 1(b) of 1604, UBS, who had been appointed in
the original jurisdiction in Switzerland to act as executor
as the party with priority here., UBS recited, refused to
do anything, did not come here. In fact, told the attorney
for the Petitioner, which the Petitioner then relayed to
the Court in an affirmation, that they were not going to do
anything. So, the Court had to go down the list. It seems
to me that 1604 is the guiding statute here.

And I know, Mr. Barnosky, that yocu have indicated
that the Court should have given notice to these parties to
actually force them to renounce, to say either you
renounce, or I'm going to deem that you have renounced by a
certain date. But could I really force people te rencunce
here? Could I force them to file a renunciation?

MR, BARNOSKY: Well, there's a procedure of
course in 1416 that says that if a person refuses to
renounce, you can cite them to be appointed, and if they
fail to gqualify, they'll be deemed to renounce. S0, the
statute contemplates how that happens.

THE COURT: You think that applies here, that
1416? This not a will that actually was admitted to
probate. I mean it's not a will that was meant to be
admitted to probate in New York.

MR. BARRNOSKY: Well, it certainly applies to UBS
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because it says so. That a person named in the will.

THE COURT: Mr. Friedman?

MR, FRIEDMAN: Two points, Your Honeor. 1604(2)
makes it clear that's not what has to happen. 1604{2} says
if the person entitled and named as executor in the foreign
jurisdiction doesn't qualify, then you go to the waterfall
in 1604(1). And here, it's beyond dispute that UBS
declined to qualify. 8o, in 1419, it just doesn't matter.

And more importantly, in the statement that the
Petitioner, Wicholas Day, is the fiduciary of her residuary
beneficiary, and therefore is entitled under 1418 to
designate, which he did. And quite frankly, I think the
Swiss law, although interesting, is rather irrelevant to
the disposition of the application by Ehe Met.

THE CCURT: I agree with that. I mean it was
interesting to read from Mr. Romano and Mr. Jonas about
what happens in Switzerland, and how things are deoing, and
how things work, but I don't see the relevance of any of
that ko our proceeding here, and to whatever happened in
that application. And I think you said 1419 does not
matter. I think you meant, Mr, Friedman, that 1416 does
not matter.

ME. FRIEDMAN: 1416, Your Honor. I misspoke,

THE CCURT: So, going down the list of 1604, we
get to subdivision 1l{c}, which then talks about anyone
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acting in the foreign jurisdiections to administer the
assets. And this even had at point being dead for about 42
years or so or more. And so, there was nc¢ one out there.
S0, the court had to go to (d}. And under {d), meaning go
back to 1418, anybody would be entitled to Letters of
Administration CTA. Then we get to Mr. Day.

MR. BARNOSKY: But we're missing 1604{c},
which —-

THE COURT: Mo, I just talked about it. I said
no one was acting in the jurisdiction =--

MR. BARNOSKY: And the Swiss counsel have opined
that the community there, if you will, automatically gets
resurrected if a new asset is discovered. And that's
what's being alleged here. 1It's true the estate was
closed. I'm sure the community of heirs and the executor
gave up acting, but now, there's an allegation that there's
a new asset of the estate, and the Swiss counsel has said,
well, when that happens, that resurrects the community of
heirs, and that would put you into 1604(1) (c}.

THE COURT: But it says acting to administer the
assets. It doesn't say acting as in filling the seat, or
occupying the seat and name. It says acting to administer
the assets. There was no one acting at that point. 8o,
again, the court, it seems to me as I said before, was
justified in going down to (d), to subdivision {d). If
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someone were listening to us talking, they probably would
think we have lost our minds,

{Laughter.}

THE COURT: With the 1416 and the 1604 and the
1418. So, I guess you see where I'm going with this. Is
there anybedy else who would like to say anything at this
point?

{No response.}

THE CQURT: So, I'm prepared to rule on this
application. And what I'm going to do is grant the motion
to dismiss the petition to vacate this Court's decree,
dated October 18, 2010, which admitted the decedent'’s
foreign will to ancillary probate. The Petitioner in its
capacity as the defendant in a law suit commenced in
federal court by Laurel Zuckerman, the Ancillary
Administrator CTA, to whom letters were issued by this
Court, has no standing to petition to vacate this Court's
decree under CPLR 5015{a}, or to ravoke the letters issued
by this Court undex SCPA 711.

In addition, the Court finds that there is no
basis for Court to vacate this decree sua sponte. First,
the petition does not bring any fact to the attention of
the Gourt that would provide grounds for revocation of Ms.
Zuckerman's letters under 711 of the SCPA, Contrary to
petitioner’'s argument, the Petitiener in the ancillary
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prabate proceeding did not misrepresent any material upon
which the Ceourt relied in issuing its decree. And that is
setting aside the fact that under CPLR 5015 the Court
cannot act sua sponte to vacate a decree.

Second, a reascnable reading of the ancillary
probate application in this case leads to the conclusion
that the Surrogate exercise her discretion to determine the
parties who were cited with process pursuant to SCPA
1609(2}. UBS, the party who had priority (indiscernible)
of ancillary letters under SCPA 1604(1) (b} was cited and
did not appear in response to the citation, or otherwise
object to the relief requested in it.

In addition, in an affirmation, counsel for the
Petitioner in the ancillary probate proceeding provided the
Court with information that UBS was not included to quality
in this case, and the Court properly relied on this
information. Because ne party has "acted" in 2010 in
Switzerland to administer the assets of this decedent, who
had died in 1966, the Court could not have appointed or
reguired process on any party pursuant to SCPA 1604{1l) (c).
The Court therefore properly relied on SCPA 1604{1} {d} and
SCPA 1604{2) and issued Letters of Ancillary Administraticn
CTA pursuant to SCPR 1418 to Ms. Zuckerman, an eligible
person who had designated by Mr. Day, a party he was
entitled to so-designate.
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On the application before this Court at this
time, the Court is not inclined to disturb the decree.
Thank you wveary much.

ALL COUNSEL: Thank you, Your Hecnor.

- oo -
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WiLMERHALE

June 16,2017 Travid W. Bowker
+1 302 663 G558 {1)
VIA ECF +1 202 663 6353 {f}

david bowkerf@wilmerhale.com
The Honorable Loretta A. Preska

United States District Court
Southemn District of New York
500 Pear] Street, Suite 12A
New York, New York 10007

Re:  Lawrel Zuckerman, As dncillary Adminisiratix Of The Estate Qf Alice Leffmann v.
The Metropolitan Museum of Art, 16-civ-07645 (LAP)

Dear judge Preska:

As counsel for Defendant, the Metropolitan Museum ot Art, | write in response to
Plaintiff’s June 12, 2017 letter attaching the Surrogate’s Court’s Tune 5, 2017 Decision granting
Plaintiff’s motion to dismiss the Museum’s petition to vacate the decree appointing Ms.
Zuckerman as ancillary administratrix ol the estate of Alice Leffmann. Sez ECF No. 27.

T write to notify Your Honor that the Museum intends to file with the Surrogate’s Court a
motion to reargue/renew, and to file a notice of appeal. The Museum continues to have concerns
that any judgment Your Honor issues in this litigation brought by Ms. Zuckerman may not be
binding on the many heirs of the Estate of Alice Leffimann and therefore may be vulnerable 1o
challenge at a laier date. The Museum helicves that asking Surrogate Mella to address certain
issnes on a motion fo reargue/renew, and perhaps asking the appellate court to address certain
issues on appeal, will help ensure that iTMs, Zuckerinan is permitted to represent the Estate in
this litigation any judgment Your Honor issues will not be vulnerable to challenge at a later date.

We will provide written updates to Your Honor on the slatus of further litigation in the
Surrogate’s Court and the appellate court. The Museum respectfully requests that the above-
captioned litigation pending before this Court be stayed or suspended pending the resolution of
that further litigation,

Sincerely,

/s/ Dayid W. Bowker

David W. Bowker

cc: All Counsetl (via ECF)

Wikner Cistler Pickering Hale and Dorr ue, 1875 Pennsylvania Avenue NW. Washingron, D 20006
faqmg Eethe Homign Btuasseic {Irras Frarktort L ogdesn L Angeles [ETEIE R Pale Al Wasknkor
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WILMERHALE

July 12, 2017 David W. Bowker
+1 202 B63 6558 (1
VIA ECF «1 202 BEA 6363 (1)

david bowkem@wilmethale.com
The Honorable Loretta A. Preska

United Siates District Court
Southern District of New York
500 Pearl Street, Suite 12A
New York, New York 10007

Re:  Laurel Zuckerman, As Ancitlary Administratrix Of The Estate Of Alice Leffmann
v, The Metropolitan Museum of Art, 16-civ-07665 (TAP)

Dear Judge Preska:

On hehalf of Defendant The Metropolitan Museum of Art (the “Museunt”), 1 write in
response to Plaintiffs letter of June 16, 2017 to make clear that the Museum does not seck “to
cause delay, to avoid resolution on the merits, [o1] to escalate Plaintiff’s litigation costs.” Quite
the contrary, the Museum is eager to have this case resolved on the merits, for the reasons
cxpressed in its motion to dismiss. The Museum’s concern, however, is that any resolution on
the merits could be subject to collateral attack on the ground that Plaintiff obtained her Ancillary
Letters to represent the Estate without notifying all twelve of the heirs of Alice Leffmann or their
fiduciaries. This is not a new conceri. Long before Plaintiff filed suit, the Museum expressed
its cancerns about her apparent fack of authority to represent and bind the heirs and their
successors, and when Plainti(F braught this lawsuit, the Museum promptly filed its petition in
Surrogate’s Court expressing this concern. Because these issues go to the heart of Plaintiff’s
standing and to this Court’s jarisdiction in the litigation pending befare Your Honor, the
Museuin continues to maintain that they must be resolved before this action can proceed.

Sincerely,

fs/ David W. Bowker
David W. Bowker

ce;  All Counsel (via ECF)

Wilmer Cuder Pickering Flale and Dore ete, 1875 Pennsybeania Avenue N Washingtan, DC 20006
Reipag Beniin Bosgten Brussits Durawrs RIRINITE London Loy Angeles Hew Vb Paky &m Whshingren
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July 12,2017 Bavid W, Bowker
+1 202 663 6558 {1}
+1 207 613 8363 {f)
davld.bowkert@wilinerhale.cony

YIA LCE
The Honowable Loteita A, Presks
United Stutes Distriet Court &
Southern District of New York
500 Pear] Street, Snite [2ZA
New York, New York 10007

Re:  Lawrel Zuckerman, As Ancillary Adminisiratrix Of The Estate Of Alice Leffmann
v. The Metrepolitan Musewn of Art, 16-civ-07663 (LAP)

Dear Judpe Preska:

On behalf of Defendant The Metropolitan Museum of Art (the “Museam™), | write in
response to Plaintif™s fetter of June 16, 2017 to make clear that the Museum does not seek “to
cause delay, Lo avoid resolution on the merits, {or] to escalate Plaintiffs litigation costs.” Quite
the contrary, the Museum is eages to bave this case resolved on the merits, for the reasons
expressed in its motion to dismiss. The Museum’s concern, however, is that any resolution oty
the merits could be subjeet to colateral attack on the ground that Plaintiff obtained her Ancillary
;,eltetf; to rcp[r:smi lhe Estatc wnhm]t not}fymg dil iwelve of lhc hens 0{ Airce I,eﬁm'mn or Lhcn

113 CORCELENS ﬂbOlIl hcl apparent ldck of authority to represent and bind lhe ht.ns and ihera
blib(.t.‘sbelh 'md when Pldmt;ff broughi this lawsuit, the Musewm promptly filed its petition in

hese issues g0 {0 the heart of Plaintiff’s .
E ation pending before Your Honor, the
Muaunm contmucs to maintain thal they must be resolved before this action can proceed.

S i nccn—:ly,

W, Bowker
David W. Bowker

ce:  All Counsel {via ECF)
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Ross L. Hirsch

H E R R I C K Phane: 212,522225?:

Fax. 212.545.2330
rhirsch@hamlck.com

July 19, 2017

V1A ECF

The Honorable Loretta A. Preska
United States District Court
Southern District of New York
500 Pearl Street, Room 12A
New York, New York 10007

Re:  Laurel Zuckerman, As Ancillary Administratrix of the estate of Alice Leffmann v,
The Metropolitan Museum of Art, 16-civ-07665 (LAP) (the “Action’)

Dear Judge Preska;

As counsel for Plaintiff, we write in response to Defendant’s letter, dated July 12, 2017, and in
opposition to Defendant’s continued efforts to delay the Court’s adjudication of Defendant’s
motion te dismiss in this Action (the “Motion™).

In its letter, Defendant argucs that this Action should be put on an indefinite hold untif the
Surrogate’s Court addresses its petition (the “Petition”) challenging Plaintiff’s appointinent as
ancillary administrator of the estate of Alice Leffinann. The Petition was filed in November
2016, days before Defendant filed the Motion in this Court.

Defendant’s letter fazils to acknowledge that the Sarrogate’s Court has, afler extensive {and
expensive) briefing and argument, already rejected and dismissed Defendant’s Petition. In prior
correspondence (see letters, dated June 12 and June 16), we provided the Court with the decision
and the transeript from oral argument in Swrrogate’s Court. These materials speak for
themselves in showing that Swurrogate MekHa carefully considered the “concerns™ raised by
Defendant and rejected every one of themn, finding that Defendant has no standing to file the
Petition and, regardless, that Defendant did not raise any grounds for the Court to vacate the
appointment of Plaintiff.

The result reached in Surrogate’s Court is correct and is the precise result anticipated by Plaintift
in opposing the Defendant’s Motion.! Defendant’s effort to sway this Court by suggesting that a
resolution on the merits in this Action would be subject to collateral attack was Hkewise raised in
Surrogate’s Court where it was swifily rejected. Critically, this scare tactic is vitiated by the fact

T oppasing the Mation, we argued as follows with respect to Defendant’s Petition:

“This tact rings loudly of sharp practice, especially considering that the Museum has no standing in Surrogale’s
Court, a5 a matter of statutory law, to challenge the Letters of Administration; and, even if it had standing, the
Museum fails Lo invoke any valid siatutory basis for vacafing (he appointment years later. The proceeding before
this Court should not be “stayed” or otherwise impeded by the Museum’s “Hail Mary™ effort to strip away the rights
of the Leffmann estate via collatera! proceedings.™

HERRICK, FEINSTEIN LLP « Two Park Avenue o Mew York, NY 10016 « Phone: 212.582 1400 « Fax: 212.552,1500
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that nearly 7 years after Plaintiff’s appointment by the Surrogate’s Court — after notice was
provided in the manner directed by the Surrogate’s Court — no one (other than Defendant, now)
has challenged, or lodged an objection to, Plaintiff’s appointment or her fitness to represent the
estate. As a mnatter of law, Plaintiff is a duly appointed representative of the estate of Alice
Leffinann.

Regardless, Defendant asks this Court to put this Action on further hold while it reargues the
identical positions alrcady rejected by Surrogate Mella and pending its yet-to-be-perfected appeal
of Surrogate Mella’s decision ~— an appeal that Defendant has no standing to make.” Though
Defendant suggests in its letter that it is “eager” to have this case resolved on the merits,
Defendant’s conduct tells a very different story. Defendant, in its Motion filed on November 30,
2016, argued that this Action “should be dismissed without prejudice . . . or stayed or suspended
pending the Surrogate’s Court resolution of the Museum’s petition.” That “resolution” has now
been reached, but Defendant still fights to delay this Court’s determination of the Motion.

Plaintiff respectfully asks this Court to deny Defendant’s request for a “stay” or “suspension.”

Respectfully submitted,

Ross L. Hirsch

Incl.

ce: All Counsel (via ECF)

? Defendant’s motion for re-argument was noticed with a relurn date of Septermber 1, 2017,
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

LAUREL ZUCKERMAN, AS ANCILLARY ADMINISTRATRIX

OF THE ESTATE OF ALICE LEFFMANN
{List the full namefs) of the plaintiff{s)/petitioner(s}.) 186 Cy 07665 (LAF’)

~against-
NOTICE OF APPEAL
THE METROPOLITAN MUSEUM OF ART

{Ust the full namea(s) of the defendant{s)/respondent{s).)

Notice is hereby given that the following parties: LAUREL ZUCKERMAN, AS ANCILLARY

ADMINISTRATRIX OF THE ESTATE OF ALICE LEFFMANN

{list the names of all partles who are filing 2n appeal}

in the above-named case appeal to the United States Court of Appeals for the Second Circuit

from the [ judgment Oorder entered on: 02/07/2018
{date that judgment or order was entered on docket}
that:
granted Defendant's moftion to dismiss the Amended Complaint.
(if the appeal is from an order, provide a brief description ahave of the gerisi the arder.)
S [V (Y At QH.QQMP
Dated Signature O -

Kaye, Lawrence, M.

Name {Last, First, M}

2 Park Avenue New York NY 10018

Address City State Zlp Code

212-592-1410 ikaye@herrick.com

Telaphone Number E-mail Address (if available}

"Each party flling the appeal must date and sign the Notice of Appeal and provide his or her mailing address and telephone

number, EXCEPT that a signer of a pro se notice of appeal may sign for his or her spouse and minor children If they are parties
to the case. Fed, R, App. P. 3{c}i2}. Attach additlonal sheets of paper as necessary,

Rev. 12/23/13

(



